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Common Features of the Four Mental
Health Courts

The four pioneering mental health court initiatives share a number of
common attributes. Each court is voluntary; the defendant must consent
to participation before he can be placed into the court program. Although
the mental health eligibility requirements for participants differ somewhat
from court to court, each jurisdiction accepts only persons with demon-
strable mental illness likely to have contributed to their involvement in the
criminal justice system. The mental health courts share the objective of
preventing the jailing of the mentally ill and/or of securing their release
from jail to appropriate services and support in the community. In addi-
tion, each of the courts gives a high priority to concerns for public safety,
in arranging for the care of mentally ill offenders in the community. This
concern for public safety risk explains the predominant focus on misde-
meanor and other low-level offenders and the careful screening or com-
plete exclusion of offenders with histories of violence. The King County
court is open to defendants with a history of violent offenses which have
been triggered by mental illness, who are then provided with a level of
supervision sufficient to protect the public.

The four mental health courts also seek to expedite early intervention
through timely identification of candidates. Screening and referral of
defendants takes place within timeframes ranging from immediately

after arrest to a maximum of 3 weeks after the defendant’s arrest, depend-
ing on the jurisdiction. Each of the courts makes use of a dedicated team
approach, relying on representatives of the relevant justice and treatment
agencies to form a cooperative and multidisciplinary working relationship
with expertise in mental health issues. Another core ingredient of the men-
tal health courts’ approaches is the emphasis on creating a new and more
effective working relationship with mental health providers and support
systems, the absence of which in part accounts for the presence of mentally
ill offenders in the court and jail systems. Each mental health court pro-
vides supervision of participants that is more intensive than would other-
wise be available, with an emphasis on accountability and monitoring of
the participant’s performance. The four mental health courts share the core
role of the judge at the center of the treatment and supervision process,

to provide the therapeutic direction and overall accountability for the
treatment process.

Differences Among the Four Mental Health
Courts
The nation’s first four mental health courts also differ from each other in

important respects. The nation’s first mental health court in Broward
County was designed to be pre-adjudicatory and diversion oriented in its
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offenders with a previous diagnosis of mental illness as well as a record of
prior convictions. In addition, most of the San Bernardino mental health
court population has serious co-occurring substance abuse problems.

Issues Raised by the Emergence of a Mental
Health Court Model

Early Identification of Mental Health Court Candidates

Problem-solving courts of different types share in common the need to
identify their target population candidates as early in criminal processing
as possible. The original drug court model was premised on the assump-
tion that intervention with addicted offenders should occur shortly after
arrest to maximize the opportunity to begin treatment when individuals
may be most open to the possibility. In domestic violence courts, there is
urgency to correctly assess the risks posed to victims and implement
options for treating or otherwise dealing with the offenders before further
harm can occur. To be effective, mental health courts share that critical
need to identify mentally ill or disabled candidates at the earliest possible
stages of processing to avoid the damaging experience of arrest and con-
finement, to intervene medically to stabilize offenders and then to situate
them in an appropriate placement process.

Like the other types of courts, however, the mental health court model faces
serious challenges in identifying appropriate candidates early through ap-
propriate and effective screening and evaluation procedures. Collectively,
the early mental health courts employ informal and formal methods for
identifying possible candidates and assessing them in some depth before
detouring them from the normal adjudication process. These methods may
include informal referrals at arrest, arraignment or jail admission of persons
appearing to suffer from mental illness or disabilities. They are followed by
more indepth clinical interviews at the jail or in court to assess the eligibil-
ity of defendants for the mental health court programs.

Fair, appropriate and effective screening procedures face three principal
challenges: timeliness, accuracy, and confidentiality. Each of the courts has
established procedures that identify mentally ill or disabled candidates as
early as possible in the criminal process to maximize the opportunity to in-
tervene and assist. The need to identify and assess the conditions of candi-
dates quickly potentially conflicts with the need to conduct the thorough
clinical assessment required for a reliable diagnosis on the basis of which
processing in the mental health court can begin. To put it simply, it is hard
to rush such an assessment and still have it be accurate and complete. This
may be particularly true because of the difficulty associated with commu-
nicating with some mentally ill defendants.
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mental health courts, it means that sufficient time must be taken by defense
counsel and by the court itself to make certain that the candidate’s decision
to enter the mental health court is in fact voluntary. This means having a
grasp, beyond the threshold question of competency, of a defendant’s men-
tal condition. The potential fear is that defense counsel and/or the court
may make decisions in the candidate’s best interest when in fact the candi-
date, though competent, is thoroughly confused and afraid.

Conflict Between Criminal Justice and Mental Health
Treatment Goals

A challenge in the design of each type of problem-solving court was the
need to craft an approach that resolved conflicts in values and goals inher-
ent in criminal justice and treatment orientations (Goldkamp, 1999). For
example, when substance abuse treatment professionals might stress toler-
ance for relapse and erratic performance (or a positive drug test) by drug
abusers as part of the therapeutic process, criminal courts might normally
be inclined to revoke conditional release (probation) and impose sanctions.
While the criminal process might need to proceed expeditiously to adjudi-
cate criminal charges, mental health professionals require time to diagnose
the mentally ill defendant’s condition, take immediate steps to stabilize the
defendant and then to place the defendant in appropriate supportive ser-
vices for treatment. From the perspective of mental health treatment, po-
tentially the worst experience for many mentally ill persons would be
arrest, jail and formal proceedings in the criminal court. In short, these
conflicts in method, aims, values and style pose a particular challenge in
the emerging mental health court initiatives to produce a hybrid model
that attends to the basic requirements of each.

Defining Success

The drug court treatment process, f -1.t. p9.eeng Surf(While the crimisrimin7e in)TjBusul
to enter tprocess, ament tol hepayntatiofthatol pla0. DFIbOprocesein6enegose
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individual to individual. While a goal for substance abusers can clearly
and measurably be abstinence within the timeframe of the drug court
treatment program, such a practical framework is not so readily available
in the treatment of mental illness. Courts cannot say, “be cured within 12
months.” They can expect that participants successfully follow the steps to
improved functioning outlined in a treatment plan agreed upon by the
participant and the mental health professionals. Thus, the challenge for
setting achievable milestones for mental health court professionals is more
complex and the functional equivalent of graduation may differ consider-
ably from individual to individual.

Range of Responses to Participant Behavior/
Performance

To an observer of other problem-solving courts, particularly drug courts
where some of the in-court techniques were first developed, the mental
health court model faces special challenges in devising responses to par-
ticipant performance in treatment. One might argue that the experience of
drug courts in the United States suggests that drug abusers respond well
to a very structured system of incentives and sanctions when moving
through the treatment process toward sobriety and improved functional-
ity. These approaches are crafted based on assumptions about the behav-
iors of addicted persons, including a belief that very basic lessons and
behaviors may have to be taught and retaught for substance abuse treat-
ment to be successful. Many drug courts have devised a rich range of re-
sponses rewarding participants for forward progress through treatment
stages (until graduation). When these elements of the drug court model
are applied to the mentally ill and disabled in the criminal justice system,
the translation of the “rewards and sanctions” approach to mental health
courts raises some difficult challenges. It is apparent that, because of the
nature of mental illness (as compared to substance abuse or domestic vio-
lence), judicial responses have to be more generally encouraging and sup-
portive as the court process seeks to move mentally ill and disabled
participants into treatment and supportive services. Thus, depending on a
defendant’s illness, the judge’s repertoire may need to draw on a wider
range of incentives and supportive responses to participant progress than
other problem-solving courts.

The notion that mental health courts should also call upon sanctions for
poor performance is more difficult. In some cases, it may be clinically ap-
propriate to employ the kinds of sanctions employed by drug courts in re-
sponding to noncompliance in treatment, including returning participants
to earlier and more restrictive treatment stages or, even, making use of jail
in selective instances. In other types of cases, however, it may be question-
able as to whether sanctions (based on assumptions of deterrence) are at all

xiii
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appropriate to produce the improved mental health outcomes desired. Real
guestions, therefore, are raised about how the coercive power of the courts
can be channeled to promote the goals of mental health treatment. Can a
court sanction a defendant who fails to take medication? Does a court sanc-
tion a defendant who has difficulty functioning and understands little of
the current circumstances or expectations due to mental illness?

Community Linkage and Resources

A critical element of the emerging mental health court model involves
identification of the necessary treatment and related services in the com-
munity and the development of an effective working arrangement between
the courts and the service providers that helps place participants in appro-
priate services, and moves them out of jail, as quickly as possible. More-
over, the model is premised on a working relationship, as represented by
the dedicated team approach, that facilitates ongoing supervision and
case-management. Two important problems are faced by the mental health
court approach.

First, if it is true that the court system finds itself having to address the
needs of the mentally ill population, it is at least partly because existing in-
stitutions and services in the community (at least outside of criminal jus-
tice) have failed to serve this population. There is some irony, then, in
designing a program that uses the court to place mentally ill and disabled
participants in those very systems. Secondly, if the rationale for making
use of these existing services is that the mental health court creates a new,
synergistic relationship that improve both the court and treatment ap-
proaches, then the actual availability of these services and the resources to
support them becomes a critical concern. A mental health court approach
with a large population of persons in need of treatment but few services
available in the area may have great difficulty in delivering treatment.
Moreover, even when services are available and providers are enthusiastic
about the court-based mental health treatment approach, effective identifi-
cation of candidates in the criminal justice population risks placing a new
and large demand on treatment resources.

Each of the mental health courts described in this report have identified po-
tentially large populations of mentally ill and disabled defendants who are
in need of mental health and related supportive services. Each has also
found that treatment resources and funding are insufficient for the popula-
tions they are serving and plan to serve in the near future. When resources
exist, they do not adequately provide the type or range of services the men-
tally ill and disabled persons in the criminal justice population require.

Mental Health Courts as a Community Justice Initiative

The mental health court strategy shares with prior problem-solving court
undertakings the fact that a difficult problem has not been adequately



Emerging Judicial Strategies for the Mentally Il

dealt with through community institutions and services. Presumptively,
effective community interventions could prevent the need to find and treat
mentally ill citizens in the criminal justice system. The criminal behavior of
the mentally ill ranges from nuisance and quality-of-life levels to more se-
rious offenses that sometimes endanger themselves or other citizens. Al-
though there are a range of behaviors associated with the mentally ill and
disabled, it is highly unlikely that they have gone unnoticed in the com-
munity until their encounters with the criminal justice system. In fact, the
presence of untreated, low-level mentally ill offenders represents an im-
portant quality of life and community justice concern in many localities.

Because other community networks or institutions have not effectively
treated and supported the mentally ill—because community-based safety
nets have failed—they enter the justice system, usually involved in minor,
nuisance, and quality of life offenses. Often, by then, they have other seri-
ous problems—such as alcohol or other drug addiction, housing, employ-
ment and physical health problems—that also have not been addressed. In
many instances, the mentally ill or disabled find themselves in criminal
justice primarily because of their mental illness and their inability to con-
nect with or stay in supportive community-based treatment services.

Like the other special court approaches, the mental health courts described
in this report attempt to address the problems of their target populations
on two levels:

= By dealing with their problems in the criminal justice system.

= By building linkages to community services and support structures that
have for a variety of reasons failed to reach them prior to their criminal
justice involvement.

Each of the mental health courts discussed has developed strategies for
identifying mentally ill and disabled offenders at the earliest stages of pro-
cessing, sometimes involving contacts from police officers at the arrest
stage. Each jurisdiction has taken steps to implement early screening pro-
cedures to evaluate candidates for the court treatment process as soon as
possible so that unnecessary delay, criminal justice processing, and jail
confinement can be avoided. Each of the courts began with a primary fo-
cus on defendants entering the criminal process shortly after arrest, but ex-
panded to accept referrals from other courts, attorneys, police, friends,
relatives or other community contacts aware of mentally ill or disabled in-
dividuals caught up in the justice system. Each of the courts established a
close link to the local jail, so that mentally ill inmates could be identified
and admitted to the mental health court treatment process, at whatever
stage of processing in the criminal justice system. In short, consolidating
justice procedures to identify and enroll candidates in treatment has been
an aim of these first pioneering mental health courts.

XV






Emerging Judicial Strategies for the Mentally Il

‘SI0UBBWAPSIW UOISSIWPE IO}
palinbai pi0dai Joud

paidadoe sioud Jus|oIA {pamojie
S9IU0|3) pUB SIOUBBWIPSIN

"S31UO|3} [9AS]-MO|

pue sioueawspsiy

‘Anus weiboud
01 Joud paiinbal eajd

‘Buireay Bulousiuas/es|d

“JUSWIUOJIAUD
yieay [eiusw aAnoLISal

1Sead| Ul sjuepuaep
urelurew ‘WsIAIpIoal pue
uoiresadesulal Jo arel
2anpal ‘Buiuonouny
Alunwwos Jisy)
anoldwi 0] sjuepuajep
91q1B12 01 s2IAIBS
yieay [ejuaw apinoid

"SLLIOIA Yolted a|qelouoH

666T ‘LT Aeniga4

"SIouesWwapsIy

Buluaalos [njared Yim pamoje
S31UO0J3} pue SIOUB3WAPSIA

"SIouesWwapsIy

‘pamojje suonnaaso.d
pallajap awWos ‘32Ud|oIA

ansawop Joy a|qissod aouenunuod

10 JapJo pare|ndns ‘Anua
welboud [erdiyo 1o} palinbail ea|d

‘Bureay Bulousiuas/es|d

aonpai ‘Alayes 21ignd 10910.1d
‘sjuedionted jo Bulaq |jam pue
yireay reiusaw anosduwi ‘swalsAs
2onsn[ [euiwd pue yyeay [eusw
U99M19( SUOIORISIUI DANDBYD
a1eald ‘Buissasoid ased anpadxy

"unoY 1ousIq ‘ebpnp
Buipisald ‘@2Ae) sawer 9|qeiouoH

6667 ‘LT Aeniga4

‘pamoje ale

suonisodsip pailajep may e ‘Anua
welboud o1 Joud paiinbai ea|d

‘Bunreay Bulouajuasses|d

'slapuayo |1 Ajjelusw

Jo Buuojuow anoldwi ‘sa2inosal

yieay [eiusw 0} ssadode aroidul
‘wsiAIpioal [eba| pue [eajuld

"19pJI0 pue Alajes

o1ignd anoidwi ‘wisIAIpIoal [eba)
pue [edjul|d 8anpal ‘BuIpMOIdIBA0

|rel analja. ‘saaunosal yyeay

Alunwwod 0} ssadde anoldwi
‘Buissadoid ased aypadx3

"abpnr UN0D 10sIg [edIpNC
PAIYL ‘HYoT uyor |qesoucH
‘sapeoyy alueydals a|qelouoH

866T'9 AInC

Buluaalas [nyaIed Yyum ‘pamoje
S31UO0|3} puUe ‘SIoUBBWBPSIN

*Ajuo Juasu0d WNAIA yum ajqibia
Alaneq ‘9ouajoIA J1ISBWop pue
1N Buipnjoxa ‘sioueawapsIN

‘sabreyd Jo uonisodsip
01 Joud Anua ‘weiboid uoisianig

‘Jsalie 1sod

'siapuayo |1
Ajjeluaw Jo uswauiuod Jo Yyibua)
aonpal ‘A1ayes aignd anoidwil
‘WSIAIPIDB) 92Npal ‘'sadIAIBS Yieay
[elUBW 0] SSBJJe 9SLaIJUI ‘SWIISAS
2ansn[ [euiwd pue yyeay [ejusw
U93M)aQ SUOIORISIUI BANDBYD
a1eald ‘buissasoid ased aypadx3y

‘uno)d Aluno) ‘unaaD
[eIpnC Y12 T uoIsIAg [eulwiD
‘ualip Jaula Jabuio sjqelouoH

/66T '9 sunC

A101s1y reuiwiio 9|qiby3

sasuayo reulwio a|qibi3

Anua Jo poys N

uonuanlaul jo abers

S[e09 UN0D
UyeaH [elua

abpnr Buisiniadns

aJep uels unodH

BlUIOJI[RD ‘OUIpIRUIag URS

uoibuiysepn ‘Aiunod Buryy

Bysely ‘abeloyouy

HnoY yiesH
rewuay (14) Asuno) premolg

salnyead Buiuyaq

Arewwns aAnduosaq :sUNo) YieaH elusiy Buusauold Ino

XVII






Emerging Judicial Strategies for the Mentally Il

Juswabundxa
10} uonnad Aew jepusjep
‘passiwsip sabreyd

‘suolepuswwodal Asulony 1uIsIq
uo sabreyd ssiwsip Aew p1odal
uo surewal ead A)inb ‘weiboid
ul paAIas awll 1o} UsAIB Npald
‘sased jsow ‘ea|d meipyum Aew
juepuajap ‘uonnaasold patlayeq

"A|lesaqi| pasn are yoiym

‘rel pue *aoiaias Alunwiwod

‘SUBWIPREND 19)O1IIS
0} abpnl Aq spuewdal
woJ} abuel suonoues

SEEN
—¢ Alana pjay sbuleaH

‘Apjoam sawi) [e1anas
0} dn ‘siseq papaau
SE U0 1U3I|9 99SI9A0 peo|
-ased paywi| yum Jabeuew
9sed pue 13210 uoleqold

‘siseq
ased-£g-ased Uo paIapIsSuod
‘UN02 Juawieal Joy 3|qibie
a9 |Ins Aew wepussaqg

Jusawabundxa oy
uonnad Aew juepusjap
‘uona|dwod |njssadans

uodn passiwsip aJte sabreyd

‘'sBureay 1nod pue BuidesSUN0d
pareadal Jaye el dwosuou
juepusjap Ji Aibulreds pasn jrer

‘papaau se pue
sreAlaiul Jejnbal e pjay sbulieaH

‘ueld Juswiyeal) [euoisinoid
sasinIadns Jojuow Unod
‘juepusajap ayj Joyuow
Alaso)o Aljioey Juswiea
paubisse 1e yels yjeaH
[eJUSIN pue 192130 uoleqold

"1IN0J [euopes)
0] paliajal 8sed 1Nod uswieal)
l1o} 91q16118 186u0| OU JUepUS)EQ

‘uonajdwos wreiboid |nyssadons
uodn passiwsip sabeys 1oy}
aney 0} 9|qib1s ale suonsodsip
paJlajap Yum maj ay) ‘papuadsns
S| 8JuU8sluUas ‘Juswieall Jo
uoISN|2U0d 8y} e SUOIDIAUOD
aney Ssjuepuayap 1SON

"S31U0|3} 10}

sleak ¢ ‘sioueawapsiw
loj sreak z :wia}
Areuonyeqold juswieal|

‘'sieak g 01 papuaixa S| w.a)
‘abreyo |NQ J1oy ‘sieak g AjreaidAy
:pouad Areuoneqoud juswyeal |

‘pJ093lJ UO Surewsal
UOIDIAUOD ‘PanIaS awil 10} uUanIb
Upalo ‘sased 1sow ‘eajd meipyium
Aew suonnoasold paliajap ma-

‘Buljdsunod 1e sydwane
pareadal Jaye pajrel ‘yeaiyr
se pasn |iel Quawieal ul apew
sjuawisn(pe :suone|olA JoulN

'shep og Alana sbuleay

-juepuajap ysu ybiy ssajun siseq
papaau-se uo Jayealayl ‘ases|al
Jaye pajnpayas buueay auQ

‘papaau se ‘Apjoam
sawn [esanas 0} dn uoisialadns
9S0]9 sapirold peojased
|leWS YUM ISXI0MBSed SY[
‘J0)uow Jondasoid pue UNod
‘uoisialadns apIsINo ou :dyDD

‘repuajes
[eulwID © Surelurew osje oym
‘sapeoyy abpnr aiojaq paadsoid
Aew [eu uN0J JudWIEaI] IO}
91q1b1e aq |ns Aew juepusjaq

‘uona|dwod [nyssadans
uodn sabieyd jo [essiwsIp
ul }InsaJ suonisodsip pailajep
‘papuadsns s| 82uajuas 118y}
pue juswyeall Jo UoISN|dUod Je
SUOIIDIAUOD BARY SIuBpUBaP ISON

‘'s1eak 0T 01 dn 1se| Aew uoneqold
Joueswapsiw ‘sieak G—¢ Wi}
Areuoireqolid Juswiealy [ealdA |

‘PaAIas awil 1oy uaAIb

upalo ‘passus eald AN :sased
SNOLISS pJ023J UO UONDIAUOD

ou ‘ea|d Ayinb meipyum
‘uonnoasold pallajap :sased ISON

‘alel Ajpwaxa uonoues

se |rel Jo asn {juswabelnooua
pue poddns ‘yuswyeas)

ul abueyo ‘abpnl ai0joq sbulesH

‘papaau se pue
sreAlaiul Jejnbal e pjay sbulieaq

‘uoireqold Uo Jou ale sjuepusap
Jsow asnedaq pasn AjaJel
1991)j0 uoneqoud ‘yels weiboud

pue siabeuew ased wiolj ajsuelsisse

yum sasialadns Jojuow 1no)

‘wea) UNoY YieaH [elusy ayy
ybBnouy) s92IAISS pue JUBWIESI}
paseq-ANunwiwod ssadoe ued
INg ‘[eu 1o} UNOD [euonIpe.}

01 palIajsuell aq ||IM Juepuaed

‘PAAIBS BWI} 10} UPBID
yum eajd AInb sased snolias
Ul ‘palajua JaAa UoNIIAUOD OU

‘PlAYYIM UoneIIpN[pE SBsEeD 1Isow Ul
‘Juswieal Jo uoisnjouod uonisodsig

‘aoueAage ul pjay
ale sabueyd ajiym Jeak T 01 dn
10} palojiuow ag Aew juepuajaq

1nod
YieaH [elus|n wolj
uoneUIWIS) [NJSS820NS

aoueldwosuou
1o} suonoues

sbulieay mainal pue
snyels Jo Aouanbai4

uoisinzadns

rew
10} 1senbau jo 1083

sabueyo Jo uonisodsiq

juswjiesl] 1no)H
UyeaH [eIUsN JO yibuaT

BlUIOJI[RD ‘OUIpIRUIag UeS

uolbuiysepn ‘Aiuno)d Buryy

eysely ‘abeloyouy

Hnoo yiesH
felusy (14) Asuno)d premolg

salnead Buluyeq

("u09) Arewwns aAnduosaq :suUN0D YieaH [eiua bulsauold Ino-H



Bureau of Justice Assistance

"1N0Y
[eulwiLlo 0) pauiajal sableyo
[euiBiio ‘suone|oIA [nyjjIm
pajyeadal Jo awiid mau
SNOLIdS SHWWO9 Juepualaqd

"1IN09 [eulWIId 0} pallayal
sab.ueyo reulblio ‘suone|oin
|nyjim pareadal 10 swLID
M3U SNOLISS SHWWOD Juepualed

‘suondo Bulousiuas

10 Aeule ||y sey abpnl ‘uaxe) ea|d
10 playyum ag Aew uoneaipnlipe
‘welboud jo 1no 186 01 sjuem Jo
‘SUOIRIOIA [Ny[|IM paleadal ‘awlid
M3U SNOLIaS SHWWO0I Juepualad

"1IN0J [eUIWLID O} pallajal
sabeyo reulblio ‘suone|oin
|ny||Im pareadal 10 swLID

M3U SNOLISS SHWWOI Juepualed

uN0D yljeaH [elusiy
wioJy uoneulwa)
a|qelonejuN

eluiojed ‘oulpieulag ues uoibuiysepn ‘Aiuno)d Bury

1NoD yieaH

Bysely ‘abeloyouy [ews N (74) Asuno) premolg

salnead Buiuyaq

("u09) Arewwns aAnduosaq :sUN0D YieaH [eua bulsauold 1noH






i




Emerging Judicial Strategies for the Mentally Il

Setting the Stage for Court Responses to
Mental lliness in Criminal Justice Caseloads:
Recent Precursors to Mental Health Courts

The potentially large numbers of mentally ill persons in the criminal justice
population have in common a processing in the criminal courts. Simple
math suggests that the potential impact of the problems associated with
the mentally ill on the judiciary in disposing of its criminal caseload is
significant. Beyond the relatively infrequent special judicial determina-
tions relating to civil commitment, competency, insanity and guilty-but-
mentally-ill defenses, mentally ill defendants and offenders raise a more
general challenge to normal case processing, when it appears that patterns
of offending are explained by mental illness or disability and/or that effec-
tive treatment could control or prevent the occurrence of such patterns.

Two more recent developments have played an influential role in the
emergence of mental health courts: the national crisis of overcrowding in
local jails and the development of drug courts. At the conclusion of the
1980s, jails in many American jurisdictions reached critically overcrowded
levels, driven in part by the large increases in arrests for drug-related
crimes. This meant that in addition to previously unknown concentrations
of substance abuse involved inmates, they also had to deal with growing
numbers of inmates with mental health problems. Court systems in the
most crowded jurisdictions participated in systemwide review of practices
and problems that contributed to delays in processing and to the avoidable
use of confinement of defendants and offenders in local jail facilities.
Whether in response to Federal lawsuits or the need to address system
dysfunction, many jurisdictions developed strategies to improve justice
practices and implemented alternatives to routine processing and incar-
ceration. To do this, they focused on the categories of inmates that contrib-
uted most to the excessive jail population levels, including drug offenders.

The “decarceration” of categories of inmates in local jails, through emer-

gency release procedures or more planned system improvements, forced

local criminal justice systems to devise strategies to manage higher-risk de-

fendants and offenders in the community. Key in most significant alterna-

tives to incarceration or system improvement strategies were the criminal

courts, because their procedures for organizing and disposing of the crimi-

nal cases and their uses of local confinement at pre- and post-conviction

stages were the dominant influence on the local correctional population. system n2posing of the cr avotof prats,
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The success of the drug court idea in the United States and abroad is now
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Chicago model because it was easier for police to access.” Male arrestees
were taken to Bellevue Hospital, while females were taken to EImhurst
Hospital. Both Hospitals had prison wards that were administered by the
department of corrections, a connection that facilitated interactions be-
tween the criminal justice system and the mental health system in New
York City.

When defendants were referred for competency/responsibility evaluations
by the court, according to Matthews (1970:187) they were committed by
court order to 30 days of in-patient observation and examination. Felony
defendants were given a hearing in the prison ward, of which a transcript
was kept. The hospital prepared a report and recommendation for the
court that included medical opinions regarding the defendant’s ability to
get along outside of the hospital and/or on probation, and relating to the
defendant’s criminal responsibility and competency to stand trial. When a
noncriminal disposition was proposed, a treatment plan was prepared. If a
felony defendant was found incompetent, New York law mandated com-
mitment to Mattawan State Hospital. Civil commitment was often recom-
mended in the cases of incompetent misdemeanor defendants. The court
frequently followed the medical recommendation for nonpenal disposi-
tions. EImhurst Hospital generally arranged the treatment program and
began treating its female patients before the case was referred back to
court for final disposition. Bellevue did not arrange for the treatment of the
male patients processed there.

Early Mental Health Court Approaches in
Four Jurisdictions

The recent emergence of mental health court strategies can be understood
in part against the background of longstanding criminal justice difficulties
in dealing with mentally ill persons, earlier court-based initiatives, the
deinstitutionalizing of the mentally ill, the pressures of jail crowding, the
exploding drug caseloads, and, more recently, the alternative judicial phi-
losophy and methods of the treatment drug court model. Momentum for
the development and implementation of such initiatives has also been cre-
ated by dramatic incidents involving random violence, focusing public,
media, political and criminal justice system attention on the problems of
the mentally ill in the criminal justice system.

™The importance from the police viewpoint of a clear and expeditious emergency detention
procedure can scarcely be exaggerated. Emergency detention offers the policeman a quick
and simple method of dealing with apparently disturbed persons who are unwilling or
unable to go voluntarily to a hospital or some other place where care may be had. If the
police do not have clear-cut authority to make an emergency detention on the grounds of
apparent mental illness, or if the emergency detention procedure is cumbersome, as it was
under the Illinois Code, the police fall back on the criminal arrest for disorderly conduct...”
(Mathews, 1970: 173-174).
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Within this historical context, this report examines four pioneering mental
health courts to identify common, critical ingredients that may form basic
elements of a mental health court model, as this judicial problem-solving
strategy becomes more prominent. At the time of this writing, the mental
health court initiatives in Broward County, Florida; King County, Wash-
ington; Anchorage, Alaska; and San Bernardino, California, represent the
first judge-supervised, court-based innovations designed to address the
problems of mentally ill defendants and offenders in the criminal caseload

in the United States.




Emerging Judicial Strategies for the Mentally Il

The Broward County
(Fort Lauderdale)
Mental Health Court

Target Problem and Rationale

The Broward County judicial strategy, focusing on misdemeanor cases in
1br7jd0 grew out of a recommend and of a multiagenc(1brimi Rases in)Tj8911.178Justicfor the
correcand Ra—populaand . 8 Tctask f[cf, led b(1bircuitlbr7jdergigforarkses in)Tj8911.178A. Speiser, was conver
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Target Population

The Broward County Mental Health Court was begun as a part-time court
designed to respond on an as-needed basis to an unknown volume of cases
involving mentally ill misdemeanor defendants. The decision to intervene
in misdemeanor cases was intended as a prevention strategy to target de-
fendants who, without treatment and supportive services, could become
involved in more serious matters at a later time when appropriate treat-
ment would be more difficult to arrange. The Broward Mental Health
Court currently accepts and screens mentally ill defendants charged with a
range of misdemeanor offenses (which carry a statutory maximum of 1
year in jail under Florida law). Defendants charged with driving-under-
the-influence (of alcohol or a controlled substance) or with domestic vio-
lence are ineligible because separate court programs are already in place to
handle these types of cases. In addition, defendants charged with misde-
meanor battery are eligible only with the consent of their victim.

Because the Mental Health Court was designed to deal with minor offend-
ers who, because of their illness, return frequently to the criminal justice
system, the Broward Court accepts defendants with prior convictions. De-
fendants with criminal histories that include violent crime are carefully
screened to avoid involving defendants who pose an extreme threat to
public safety. However, if a candidate with crimes of violence on their
record expresses a genuine desire to participate and nothing prevents the
candidate from achieving therapeutic gains, he or she may be admitted
into treatment court.® Beyond current charges and prior criminal history,
potentially eligible misdemeanor defendants must have been diagnosed
with an Axis | mental illness,'° have an organic brain injury or head
trauma, or be developmentally disabled. Use of these clinical criteria in
screening potential candidates was intended to ensure that the Mental
Health Court would focus its resources on the seriously mentally ill or dis-
abled in the misdemeanor population.

Program statistics maintained by the Broward Mental Health Court indi-
cate that from July of 1997 through September 1999, 882 cases were placed
under Mental Health Court jurisdiction. As of September 29, 1999, a total
of 445 cases were disposed since the program’s inception in the summer of
1997. According to court data, the typical court participant is male and is

|

°An important assumption of the Broward approach is that there are many mentally ill
defendants who are recycled through the justice system in need of treatment who are not
violent or dangerous. Untreated they represent a great likelihood of posing criminal and
other behavioral problems in the future.

©Axis | is primary mental heath diagnosis that is usually first diagnosed in childhood,
including schizophrenia, mood or anxiety disorders, certain impulse control disorders, and
major depression. American Psychiatric Association. Diagnostic and Statistical Manual of
Mental Disorders. Fourth Edition. Washington, DC: American Psychiatric Association, 1994,
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between the ages of 28 and 54. About 21 percent had at least one prior mis-
demeanor arrest, and 17 percent had prior felony arrests. One of four men-
tally ill participants entering the Court during that year was diagnosed as
having a co-occurring substance abuse disorder. Out of the 469 new par-
ticipants who entered the program between July 1998 and September 1999,
26 percent were homeless.

Broward County Mental Health Court
Procedure

By design, the Broward Mental Health Court seeks to identify and inter-
vene in the cases of mentally ill defendants as early as possible in the mis-
demeanor criminal process. (For an overview of the Broward County
Mental Health Court procedure, see Figure 1.) The Mental Health Court
serves principally as a pre-adjudication diversion program, although there
is some flexibility in accepting candidates that are identified in later pro-
cessing stages, including defendants who may have been convicted and
placed on probation by other judges in traditional court. The Court’s
rationale in focusing on pre-adjudication intervention in misdemeanor
cases is to avoid criminalizing mental health problems by preventing the
unnecessary (and counterproductive) use of confinement and further
criminal processing. Instead, the Court seeks to link mentally ill arrestees
to appropriate diagnostic and treatment services. A guiding premise for
the initiative is that jail and formal adjudication will do little to address the
reasons for the involvement of mentally ill individuals in the justice sys-
tem, will probably exacerbate their conditions, and will likely contribute
to their recycling in and out of criminal court.

Many candidates for Broward Mental Health Court are identified at the
misdemeanor bail stage (probable cause/bond hearing stage) within 24
hours of their arrest. Clinicians (advanced doctoral students from Nova
Southeastern University) assigned to the Public Defender’s office screen
in-custody defendants for mental illness prior to the first probable cause/
bond hearing. Any inmate who has visible mental health issues during in-
take at the jail, or who admits to any past contact with the mental health
system will be housed in the mental health section of the jail pending a full
assessment of his status by the EMSA psychiatrist. When symptoms of
mental illness are found at the clinical screening interview, the Defender
informs the court about the defendant’s situation during the hearing,
which is generally conducted via closed circuit TV. The County Court
Magistrate presiding at the bond hearing refers possible candidates to
Mental Health Court the same day or the next day depending on the time
of arrest. The Mental Health Court judge sees defendants referred from
the in-custody screening process and other first referrals every day at 11:30
a.m. Referrals also include some jailed defendants who were not identified
at earlier proceedings and who are being held in custody pending

a probable cause hearing or other pre-adjudication proceedings. These

11
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Figure 1. Broward County Mental Health Court Referral Process
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Following the defendant’s agreement to participate in the Mental Health
Court, the state’s attorney may hold the criminal charges in abeyance,
pending ongoing review of progress in treatment.? The Mental Health
Court can monitor cases for up to 1 year. The actual length of supervision
of the defendant by the Mental Health Court varies on an individual basis,
depending on the particular needs and progress of each defendant. Defen-
dants who participate in the appropriate mental health services, stabilize
and perform well in the community may have court supervision termi-
nated before the end of 1 year. Once treatment is completed (and after
consulting with the mental health professionals, defense and prosecution,
the defendant and, in some cases, family members), the judge may resolve
the charges. Defendants with minor charges and no criminal history may
have the charges dismissed with the consent of the prosecutor. In most
cases, adjudication is withheld, meaning that there is a record of the arrest
and treatment court disposition, but no adjudication is ever entered.

During the treatment process, participants regularly report to Mental
Health Court so that the judge can review their progress. Status review
hearings are held periodically on an as-needed basis determined by the
judge, but usually after 2, 3, and finally 4-week intervals, as participants
demonstrate satisfactory progress. An observer of status reviews is struck
by the problem-solving nature of these hearings, as the judge draws on the
staff to help first solve any treatment-related concerns and criminal justice
issues defendants may be facing and to encourage the defendant’s full par-

15
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Defendants participating in the Mental Health Court while on pretrial re-
lease are supervised by a case manager who stays in contact with them and
ensures that court recommendations are followed. When difficulties arise,
the case manager reports violations of the agreement to the court (mental
health) monitor, who reports the violation and requests a hearing before
the judge. Criminal charges are not disposed of until after the participant
has been shown to be stable and has performed consistently in treatment,
long enough to demonstrate responsibility. When these standards have
been met, the charges are resolved, most often through withholding of
adjudication. In the most serious eligible misdemeanor cases, a plea may
be taken with credit given for time served in the Mental Health Court
treatment process. In this situation, a conviction is recorded but the defen-
dant has still had access to mental health services.

The Treatment Approach in the Broward
County Mental Health Court

The debate first instigated by the establishment of drug courts about the ap-
propriateness of courts serving as the “social service institution of last re-
sort” (and the social worker role of the judge) was already partly academic
by the time the Broward Mental Health Court was established. Like the ear-
liest drug courts, the Broward County Mental Health Court grew out of the
recognition that community treatment and social service agencies simply
had not engaged a large part of the local populations with serious behav-
ioral health needs, persons who would find their way into the criminal jus-
tice population. This understanding of the reason for the prevalence of
serious mental health problems in the criminal justice population was based
on a perception that community-based treatment services had failed men-
tally ill citizens in important ways. They had failed to locate them, to en-
gage them in services, and to keep them stable and in treatment.

According to this understanding, the mentally ill, like the substance abus-
ers addressed by drug courts, form an elusive population that, due to its
nature, is characterized by individuals who do not perform simple func-
tions well. Both populations are made up of people who routinely do not
hold jobs, make and keep appointments (e.g., with treatment agencies) or
function predictably and consistently—except in a negative sense. Recog-
nizing that the social service and treatment failure that has allowed so
many mentally ill individuals fall through the cracks and be without ser-
vices, the Broward Mental Health Court has sought to identify and,
through clinical assessment, facilitate treatment for misdemeanants with
mental illness. The court’s goals include helping defendants access appro-
priate treatment and services to improve their functionality and quality of
life in society, promoting personal responsibility, and enabling partici-
pants to manage their own mental health needs and coordinating frag-
mented mental health services through the Mental Health Court process
and under the strict supervision of a judge.
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The courtroom is a critical arena for the therapeutic process in the Broward
Mental Health Court. Borrowing again from the method of drug courts,
the Broward Mental Health Court was designed to be informal, often in-

17
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function, to seeking input from a care provider who did not appear in
court, to arranging temporary housing for a participant who has no place
to stay. The mental health courtroom differs from the drug court experi-
ence because in courts, with the exception of some participants with co-
occurring disorders and disabilities, participants appear to understand the
proceedings and events going on around them fairly well. This cannot be
so easily assumed in the mental health court.

In the Broward Mental Health Court, understanding and communication
are viewed as part of the problem-solving process. In some cases, the judge
speaks very slowly and waits patiently for participants to understand and
respond—sometimes with the help of mental health professionals or law-
yers in the courtroom. The patience and tolerance for the problems of com-
prehension and communication that defendants may have create an
impression that speedy disposition of a large number of cases is not neces-
sarily high priority. Some hearings go smoothly and quickly because par-
ticipants are doing well in their various treatment settings, while others
are almost painfully slow as difficult problems and suitable options are
identified and discussed.

The Broward Mental Health Court calls on both county and private service
providers to respond to the treatment needs of its participants. At the ini-
tial stages, once a referral is made, the court monitor interviews the defen-
dant. She checks to see if the defendant is already involved in mental
health treatment and, if so, consults with his caseworker about the nature
of his illness and his treatment needs and progress. If the defendant is not
already in treatment, he is referred to the Henderson clinic or the Nova
University Community Mental Health Center to determine whether he
meets the mental health eligibility requirements. In-court screening inter-
views are carried out before the hearings by a court clinician, who is a li-
censed clinical social worker, in addition to advanced doctoral interns
associated with the clinical psychology program at Nova Southeastern
University. The local jail contracts with EMSA, which provides several
staff with specific training in mental health including a psychiatrist and a
psychiatric nurse, who help identify candidates for the court from the jail
population. The court refers newly arrested persons in need of immediate
diagnosis and emergency treatment services to a nearby state mental
health facility. Once participants are stable or able to be placed in appro-
priate longer-term services, the Mental Health Court refers them to one of
two different treatment providers with a range of services located in differ-
ent parts of Broward County.

The court monitor has access to most area providers, but the two major
sources of care are the Henderson Mental Health Center and Nova Univer-
sity Community Mental Health Center. Services provided include short-
and long-term residential treatment, including supportive housing,
substance abuse treatment, and assertive community treatment. Assertive
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How the court encourages the treatment process and participants’ compli-
ance may differ considerably under the two models. Some drug courts rely
heavily on sanctions, including time in jail, to encourage compliance. How
well punitive (deterrent) sanctions serve to promote the therapeutic pro-
cess in a mental health setting remains an important and somewhat contro-
versial question. The Broward Mental Health Court was designed with the
knowledge that if it enrolled its target population, compliance problems
would be common among its participants—by definition. Generally, the
participants have found their way into the Mental Health Court precisely
because they have not succeeded in meeting the minimum demands of
normal life or of the community-based mental health treatment process.

The Broward Mental Health Court judge has rarely employed confinement
as a means of furthering the treatment process, although defendants who
are arrested on new charges and those who simply have not cooperated
may ultimately be held in jail while awaiting adjudication. By philosophy,
the Broward Mental Health Court judge views jail as the opposite of what
mentally ill persons caught up in the criminal justice system need and sees
jailing of the mentally ill as representing the failure of all prior interven-
tion efforts. The judge would be likely to order confinement only if the na-
ture of the offense demanded it. Should defendants fail to take necessary
medication and become a threat to the public as a result, the judge might
agree that a temporary stay in jail was required pending development of
more appropriate means of dealing with the person. In the event that a
relatively serious new crime was committed while the defendant is on re-
lease, the state attorney may move to revoke a participant’s status in Men-
tal Health Court and request adjudication and sentence. Any time current
or former participants are arrested on a new misdemeanor, they are or-
dered to appear in Mental Health Court for disposition in the interest of
continuity of treatment.

In drug courts, graduation from a 1-year to 18-month process of treatment
rewards periods of abstinence and crime-free behavior. The Broward Men-
tal Health Court seeks the same among its participants with drug prob-
lems, but the goals for mental health issues may differ among defendants.
Generally, the Broward Court completes its relationship with a participant
when he or she has made the transition into the required treatment and
supportive services, which may involve medication, counseling, housing,
training or employment. When the criminal court is no longer needed to
facilitate those connections, the participant is considered to have been
“successful” and has the charges resolved.
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The King County District Court
Mental Health Court

Target Problem and Rationale

The process that formed the King County Mental Health Court was cata-
lyzed by the brutal, random murder of Fire Department Captain Stanley
Stevenson by a mentally ill offender in a Seattle park in August 1997. The
assailant was a misdemeanor defendant who had been found incompetent
by the Seattle Municipal Court. The defendant was released into the com-
munity by the court just prior to the homicide. The shocking incident
prompted King County executive Ron Sims to convene a task force includ-
ing broad representation of mental health and justice system professionals
to review how mentally ill offenders were handled by the justice system.
The Mentally Il Offenders Task Force, chaired by the Honorable Robert
Utter, retired chief justice of the Washington Supreme Court, was given
the responsibility of making recommendations for improving the handling
of mentally ill persons in the criminal justice system. Among many other
suggestions, including reevaluation and reform of competency law, the
Task Force recommended the establishment of a mental health court in the
King County District Court on a pilot basis.

King County District Court Chief Judge James Cayce led a Mental Health
Court Task Force to develop plans and examine the feasibility of establish-
ing such a court. In February 1998, as part of that process a group of
judges, as well as other justice and health system officials, visited the
Broward Mental Health Court and, upon their return, incorporated their
observations into a plan released by the Mental Health Court Task Force in
August 1998. After further planning, budgeting and coordinating activi-
ties, the King County District Court Mental Health Court began operation
in February 1999.

King County’s Mental Health Court Task Force identified several areas in
justice processing that failed to address difficult issues raised by the men-
tally ill and that appeared likely to contribute to their frequent returns to
the system. Under normal court procedures, defendants might appear be-
fore a number of different judges as their cases were heard at various
stages of processing, even in the same case. With little extra attention paid
to individual defendants as cases moved through a high-volume court sys-
tem, mentally ill defendants—whose mental illness may have caused their
involvement in criminal justice—were simply moved through the court
process like everyone else. Moreover, judges presiding over high-volume
courtrooms did not have special training in dealing with the special

issues presented by the mentally ill, nor were they generally aware of the
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treatment resources that might be available in the county to treat the of-
fender and protect the public.

When charges were dismissed, the mentally ill defendant merely disap-
peared from the court’s jurisdiction, hopefully to be handled by other
agencies elsewhere. Other mentally ill offenders would, upon conviction,
be sentenced to probation or local jail time, two options also usually poorly
suited to their problems. The Mental Health Task Force found that, as a re-
sult of normal procedures, mentally ill defendants and offenders often re-
offended and were recycled through the system again and again. In fact,
the King County Mental Health Court Program Narrative reports that a
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mental health and the criminal justice system. In King County the dedi-
cated team approach is intended to eliminate the gaps and problems in
communication characteristic between agencies and organizations that are

23
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Candidates for the Mental Health Court are identified principally at the
post-arrest stage by the jail medical staff while awaiting their first court
appearance in the county jail. However, referrals also come from justice of-
ficials, other misdemeanor courtrooms, or friends or family who may be-
lieve that an individual’s involvement in the criminal process is the
product of mental illness. To expand the scope of misdemeanor defend-
ants eligible for its services, the District Court has been negotiating with
misdemeanor courts from nearby cities, including Bellevue and Shore
Line, to have their defendants referred for participation in the King
County Mental Health Court.

The King County Mental Health Court has received 199 referrals since Feb-
ruary 1999. Most (76 percent) were male, between the ages of 31 and 50 (61
percent), and white (74 percent). About half (51 percent) had been referred
by the jail, with an additional 43 percent sent by judges, 3 percent by de-
fense attorneys and the remainder by family members or probation offic-
ers. Seventy-one percent of the defendants were in custody at the time of
the referral. The majority of the referred defendants (55 percent) were not
in mental health treatment at the time of the referral. Twenty-five percent
were homeless at the time of referral. Only 22 percent were able to live in-
dependently. The remainder lived in either some form of supported living
arrangement, or their residence location was unknowr To epsa b h TD(82 I5t-tut)Tj0 -1.1




Emerging Judicial Strategies for the Mentally Il

Misdemeanor
Charge
48- > +

Cited and HQur
Release Period Arrest
Arraignment
Magistrate, Attorney *
or Family Recommends Jail Screening

' Referred to Mental 3 ' Not Referred to
1 Health Court ! ' Mental Health Court -
' (Appropriate) ! E (Inappropriate) E
e 4/r__;__ ,,,,,,,,,,,
. Court Monitor Prosecutor  Public Defender . TRADITIONAL
' Assessmentand ' Review Criminal . Review Informal , COURT
' Recommendations 1: History v Discovery;
! " v Interview
! 3: v Defendant |

sliance

25



D,
D . EEETice Assistance

information obtained is assured. When a defendant appears to be mentally
incompetent, the court is alerted by the jail staff, who then send a memo to
the court containing the defendant’s name and charges only, without de-
tailed defendant information. When a defendant does give consent, the as-
sessment information is provided to the court for review. All members of
the Mental Health Court team of professionals are notified by e-mail that
the particular defendant is being referred. In this way, each actor in the
court process has an opportunity to prepare for the defendant’s first ap-
pearance in the court, usually the following afternoon.

Generally prior to their first appearance in the Mental Health Court, candi-
dates are interviewed at the jail by the court monitor. Her job is to gain an
understanding of the defendant’s mental health issues. As part of that
process, she requests a release of information approval from the defendant
to enable her to access the defendant’s treatment history, if any. If possible,
she will also communicate with the case manager who has handled the
defendant’s treatment in the past. The court monitor prepares a report for
the Mental Health Court containing information about the defendant’s his-
tory, including any current medications, history of compliance with treat-
ment, behavior at home and/or in the jail, as well as information about
housing and family support, if any.

In addition, the monitor prepares a treatment plan that would go into ef-
fect upon the defendant’s release and participation in the King County
Mental Health Court, including living arrangements and provisions for su-
pervision and treatment. During this process, the monitor spends time get-
ting to know the defendant as well as explaining the workings of the
Mental Health Court to the defendant and offering preparation for the
hearing and the period following. Ideally, the report and proposed treat-
ment plan that the monitor produces are provided to each of the relevant
courtroom staff prior to the defendant’s first hearing. The Mental Health
Court is also alerted to competency issues based on the opinion of the
court monitor through her informal evaluation and information given to
her by the jail medical staff. There is currently no formal assessment in-
strument, although such a tool is being developed for use by Mental
Health Court staff.

Prior to the start of the first hearing, the prosecutor, the public defender
and the court monitor, will meet to review the information gathered about
the candidates and to discuss the particular mental health issues that may
be involved. The discussion includes the analysis and recommendations of
the court monitor as well as analysis from the jail mental health staff, with
input from the prosecutor and defense counsel.
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The first hearing begins with a determination of probable cause, particu-
larly if defendants were referred to mental health court before a probable
cause hearing was held in the normal fashion before a traditional court
judge. Once probable cause has been established, the King County Mental
Health Court judge then proceeds to address the major threshold issues:
competency and detention. Most of the defendants who are candidates for
this court are in custody due primarily to homelessness or instability re-
lated to their illness that puts them at higher risk than nonmentally ill de-
fendants to fail to appear in court for the next hearing date. One of the
Court’s principal objectives is to place candidates in treatment as soon as
possible and avoid further confinement.

The Program Manager reports that an estimated 15 percent of the candi-
dates appearing at the first hearing in Mental Health Court appear to be
incompetent and are referred to Western State Hospital for competency
evaluations through an order of the judge. Defendants who are found com-
petent are returned to the Mental Health Court. Incompetent defendants
charged with a violent offense, who have a history of violence, or have
been found not guilty by reason of insanity or incompetency on charges
involving physical harm in the past, may be held under the state’s compe-
tency statute, Title 10 RCW, section 10.77.090,'®> which allows for hospital-
ization for up to 29 days (including the time it takes to complete the
evaluation), and/or 90 days of out-patient treatment, to try to restore com-
petency. Defendants who do not meet the criteria may not be held by the

®For a more thorough explanation of this stature, see Washington State Rules of Criminal
Procedure, Title 10 RCW: Criminal Procedure, Section 10.77.090. It provides, in relevant
part, that: (1)(a) If at any time during the pendency of an action and prior to judgement the
court finds a defendant is incompetent, the court shall order for the proceedings against the
defendant be stayed. (d)(1) If the defendant is:(A) Charged with a non-felony crime and
has: (1) A history of one or more violent acts, or a pending charge of one or more violent
acts; or (I1) been previously acquitted by reason of insanity or been previously found
incompetent under this chapter with regard to an alleged offense involving actual, threat-
ened, or attempted physical harm to a person; and (B) Found by the court to be not compe-
tent; then (C) the court shall order the secretary to place the defendant: (1) At a secure
mental health facility in the custody of the department or an agency designated by the
department for mental health treatment and restoration of competency. The placement shall
not exceed 14 days in addition to any unused time of the evaluation under RCW 10.77.060
(which provides for a period of time not to exceed 15 days for the purposes of a court
ordered competency examination).(ii) At the end of the mental health treatment and
restoration period...the defendant shall be returned to court for a hearing. If...competency
has been restored, the stay entered...shall be lifted. If competency has not been restored, the
proceedings shall be dismissed...(B) If the defendant was in custody...at the time of dis-
missal, the defendant shall be detained and sent to an evaluation and treatment facility for
up to seventy-two hours for evaluation for purposes of filing a petition under chapter 71.05
RCW (which relates to the civil commitment of the mentally ill)...(e) If the defendant is
charged with a crime that is not a felony and the defendant does not meet the criteria under
(d) of this subsection, the court may stay or dismiss proceedings and detain the defendant
for sufficient time to allow the county designated mental health professional to evaluate the
defendant and consider initial detention proceedings under chapter 71.05 RCW.
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state for the additional 14 days and must have the charges dismissed.
However, such defendants may also be evaluated to determine the appro-
priateness of civil commitment.

Defendants who, at the end of this period, are restored to competency are
rescheduled to appear in Mental Health Court to decide upon participation
in its program. Defendants who are still found to be incompetent at the
end of the statutory treatment period must have their criminal charges dis-
missed. They must also be referred to the county-designated mental health
official for evaluation to determine the appropriateness of involuntary civil
commitment. At this stage, the focus of the inquiry will be on whether the
defendant poses a danger to public safety or security, and will not depend
upon whether or not the defendant was charged with a felony.! In the
past, the court lost jurisdiction over misdemeanor cases once the defendant
was found incompetent to stand trial.

Once the threshold question relating to competency is resolved, the judge

decides whether to accept the case and determines whether the defendant

wishes to participate in the program based on the input from the Mental

Health Court team and on consideration of the monitor’s report and treat-

ment plan. In the cases of defendants who are competent but unstable, the

judge’s next concern is to determine the nature of treatment and support

Health CoftilableeorljOnHeale ohe fnt dtt ior mentae offirlved,f the statuttion oveine tir
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In the experience of the King County Mental Health Court so far, it ap-
pears that few defendants refuse the treatment option once the preliminary
matters are completed. Even so, most candidates who wish to enter the
program are released pending adjudication under the terms of the service
plan for an initial period of a week or two. During this period of provi-
sional participation, defendants are given the opportunity to become fa-
miliar with the aspects of the proposed treatment regimen under the
supervision of the court monitor before they are returned to court to make
a decision about whether they wish to continue. Upon return to the Mental
Health Court, if a defendant should decide to opt out of the program, the
criminal case is simply listed in the normal fashion for adjudication. Defen-
dants may occasionally prefer going to adjudication because they do not
agree that they have a serious mental health problem or because they be-
lieve that they have a good chance of a favorable outcome at trial.}” Under
the original program design, defendants who choose adjudication were not
eligible to return to Mental Health Court upon conviction. This policy was
recently revised to allow a defendant who requests a trial to continue to
attend the treatment program to which they were provisionally assigned
on their own, whether they are ultimately convicted or not. Should they be
found guilty at trial, the defendants are now eligible to return to treatment
court program.

Defendants who decide to enter the Mental Health Court treatment pro-
gram must address their charges first, either by entering a plea of guilty or
no contest to the misdemeanor charges, petitioning for a deferred prosecu-
tion,'® or entering an agreement with the prosecutor for a deferred sen-
tence. Statute governs the deferred prosecution in Washington, where it is
considered a pre-arraignment disposition. No finding of guilt is entered
for the defendant and upon successful completion of the program the de-
fendant is eligible to have his charges dismissed. The defendant must peti-
tion for the deferred prosecution, which may be granted by the judge over
the objection of the District Attorney. The deferred sentence generally
comes about as a result of plea negotiations between the prosecutor and
the defense attorney. While there is an initial finding of guilt, defendants
who successfully complete the program are eligible to have their charges

TThis may be based on the assessment and advice of counsel or despite it. Some defendants
may simply decide that the penalty, such as time served, will be minimal and that they
would rather be at liberty without the constraints associated with the treatment plan.

BDeferred prosecutions can be used for misdemeanor charges, but there was some confu-
sion about whether a defendant would be limited to only one such disposition in a lifetime.
The public defenders would be reluctant to make use of the deferred prosecution option for
a mental health court charge. If they believed that the defendant was likely to be arrested in
the future for a DUI charge, they did not want to take such an opportunity on a less serious
offense.
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dismissed. A disposition can be granted by the judge over the objection of
the prosecutor. In most cases, the defendant will be placed on probation in
the Mental Health Court for up to 2 years or will receive a suspended sen-
tence of up to 1 year while participating in the program. For individuals
pleading guilty to driving-under-the-influence charges, pleas are accepted
and a sentence of up to 5 years’ probation may be imposed. In some in-
stances, persons charged with domestic violence misdemeanors are deter-
mined to be eligible for the court. In these cases, defendants are granted a
“stipulated order of continuance.” In it they waive the right to a jury trial
and agree that if they do not comply with the conditions of release to the
Mental Health Court treatment program the judge can find him guilty on
the basis of the facts in the police report without taking any testimony.

In appropriate domestic violence cases, successful completion of the Men-
tal Health Court treatment program results in dismissal of the charges
(and no record of conviction), following procedures often employed in
misdemeanor domestic violence cases in regular court. This permits an op-
portunity in cases of mentally ill defendants who have been charged with
domestic violence-related offenses to begin and complete treatment with-
out being required to plead guilty. The matter is handled in this way in or-
der to assure that these defendants are not penalized for trying to address
their illness by opting to enter treatment court.

From February through December 1999, 54 defendants (27 percent) of the
199 defendants referred decided not to enter the King County Mental
Health Court treatment program and were transferred back to normal
criminal calendars. Dispositions for the remaining 145 defendants included
the following: 69 defendants (48 percent) chose to participate and an addi-
tional 33 (23 percent) remained undecided as of December 31, 1999. Of the
remaining 43 defendants, 6 cases had been closed, 17 cases were dismissed
by the prosecutor, 13 cases were screened out as being inappropriate for
mental health court, and the prosecutor elected not to file charges in Dis-
trict court in 7 cases. Of the 69 defendants who entered mental health
court, 35 pled guilty, 8 received stipulated orders of continuance, and 6
were granted deferred prosecution status. The 20 remaining participants
were referred from other courts, either having already been placed on pro-
bation, or having pled and had the sentencing transferred to mental health
court. As of the end of the year, 63 participants were on active probation.

Once the candidate opts in or formally enters the Mental Health Court, a
probation officer is appointed to supervise the participant. The probation
officer works as part of the Mental Health Court team and maintains close
contact with the participant, whether in custody or in the community. The
probation officer coordinates and communicates with the caseworker at
the treatment facility handling the defendant’s care and the Mental Health
Court case manager. Once the treatment plan is put into effect, the proba-
tion officer and the case manager check on the participant’s progress and
ensure that court-ordered treatment is being provided.




Emerging Judicial Strategies for the Mentally Il

Participants are required to return to King County Mental Health Court for
review hearings at regular intervals—or when the judge determines that it
is necessary—to assess whether they are complying with the requirements
of the treatment process or there are any difficulties that need to be ad-
dressed. One of the most common issues for supervision surfacing at the
review hearings involves the participant’s failure to take the prescribed
medication. In cases in which the participant appears to be having great
difficulty in complying with the treatment process, a hearing may be
scheduled and the defendant may be taken into custody if found to be in
violation of the terms of probation, and such a sanction is deemed appro-
priate. In rare instances, failure to take medication may mean that the par-
ticipant can become a threat to himself or others. In such cases the court
may refer the defendant to the state hospital to determine whether tempo-
rary involuntary civil commitment is necessary. The use of jail to motivate
the participant to take the program seriously is rare (usually jail is what
the Mental Health Court is seeking to avoid). When it occurs, it usually is
for short periods of no more than a few days detention. Defendants who
are purposefully noncompliant and who do not respond to repeated coun-
seling by team members and the judge in court appearances may have
their probation or suspended sentences revoked and be ordered to serve
their sentences in jail.

The Treatment Approach in the King
County Mental Health Court

King County Mental Health Court supports its participants in treatment by
drawing on an array of treatment programs and ancillary services avail-
able through the county’s existing community mental health system. The
community mental health network of services includes 17 treatment facili-
ties at locations throughout the county. Although the geographic coverage
offered by these programs is an asset to the Mental Health Court, the size
of the county and the number of treatment services involved initially
posed a challenge to the Mental Health Court in coordinating services,
communication and procedures.

The King County Mental Health division has contracted with United Bevision has contract.76 m564no mo
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Participants are assigned to programs based upon their individual needs,
and at locations as near to their living situations as possible to facilitate at-
tendance in treatment. The types of services provided vary depending on
the particular problems of the participants, but may include medical evalu-
ation, monitoring of medications, psychotherapy, supervised living
situations, and other relevant social services. In addition, vocational pre-
paration and an educational component are available to defendants who
have the ability to benefit from them. Most of the defendants are placed in
community-based, out-patient programs, unless acute care or more inten-
sive services are needed. When in-patient or residential treatment is recom-
mended, participants must specifically consent before they can be placed in
a program. Participants who refuse the structure, support and supervision
of in-patient programs may be held in jail for lack of other sufficiently se-
cure options. Jail is used as a last resort, in part because services provided
there are not as comprehensive and are by nature short-term, and in part
because the Mental Health Court seeks as one of its primary goals to move
mentally ill individuals out of jail into community treatment.

The participants entering the King County Mental Health Court present a
variety of challenges for treatment services. One of these challenges is the
large number of participants dually diagnosed with substantial substance
abuse problems as well as serious mental illness. Given the nature of the
criminal justice-based population of participants entering the treatment
process, the King County Mental Health Court has discovered in its early
stages of development that services for the dually diagnosed are insuffi-
cient. Unfortunately, only eight providers in the county network are able
to treat dually diagnosed participants on an out-patient basis. In addition,
only two programs, one run by the county, and the other by the state, are
available to provide MICA services on an in-patient basis for these partici-
pants, and there is a long waiting list at both facilities. Thus, there is a
shortage of treatment resources available to deal with this commonly en-
countered type of participant. There are also special programs available in
King County to address problems such as anger management or domestic
violence issues.

The Mental Health Court experience in the early stages has also shown
that a majority of participants require assistance in finding appropriate liv-
ing arrangements. Resources are very limited for patients requiring resi-
dential programs and structured living arrangements. The need for
structured living situations varies on a case-by-case basis. For some partici-
pants who are in immediate crisis, special housing to support stabilization
of their mental health symptoms is an urgent requirement. Others home-
less participants may have been accustomed to living in makeshift living
arrangements and now resist any type of structured living arrangement.
Although a variety of programs are utilized to try to address these needs,
the county is not well funded to meet the needs of the mental health
defendants for structured residential care. To make up for the lack of
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availability of structured care situations, the Mental Health Court attempts
to supplement the support and supervision it provides with “wrap
around” services. Through these services the defendant is engaged in some
sort of structured treatment or activity from morning to night each day,
with specialized case managers who visit the participant daily to monitor
compliance with day treatment and medication, and try to respond to
problems as they arise.

At this stage of its development, the King County Mental Health Court it-
self does not have an aftercare program, but seeks to facilitate the
participant’s transition to full use of community mental health services af-
ter involvement with the court. The use of community services is volun-
tary, of course, so that an aim of the court treatment process is to build
strong links to appropriate services for participants so that most will carry
on without supervision by the Mental Health Court. In its planned evalua-
tion research, the Mental Health Court intends to track the clients for 3
years after release from probation to see whether they were successful in
preparing clients to continue to access the support services.

Success and Failure in the King County
Mental Health Court

It is early in the development of the King County Mental Health Court to
measure program successes. However, two kinds of measures seem to be
available for assessing the realization of the court’s goals, short of the
longer-term evaluation it has planned. The court’s initial aims have in-
cluded identifying and enrolling (from the jail, other courtrooms, friends,
relatives and attorneys) mentally ill persons charged in misdemeanors. In
10 months of operation, the King County court had screened (received and
evaluated) 199 referrals and enrolled less than half of them in the court-
supervised treatment process. Although Judge Cayce believes there are
many more mentally ill misdemeanor defendants in King County who
could benefit from participation in the Mental Health Court, the court has
already begun to tap a potentially large population and gained some op-
erational experience. It has identified resource and treatment needs in its
first months of operation. In addition, the court has revised some of its
program requirements, including the policy that required the loss of the
treatment court opportunity to defendants who opted to contest their
charges at trial, and the requirement that the majority of the defendants
plead guilty in order to enter the program. The court is now open to the
return to treatment court of defendants who are convicted at trial, and the
option of deferred prosecution or deferred sentencing dispositions, with
the likelihood of a dismissal of the charges upon successful program
completion, is being more liberally granted. These adjustments will result
in expanded opportunities for defendants to enter into the treatment court
program without necessarily being penalized with a criminal conviction.
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According to the Mental Health Court’s mission, the principal measures of
success are to place participants in appropriate medical, behavioral health
treatment and related services, and to monitor, case manage and supervise
them through their involvement with the Court. With rare exceptions, the
terms of probation extend for 1 year. Thus, a negative measure of the
court’s performance would be large numbers of participants who violate
conditions of probation, or suspended sentences, who then had to serve
jail or probation sentences outside of the control of Mental Health Court.
These data are not available at the time of this writing, particularly because
the court is only about 1 year into its implementation. More difficult in-
terim measures would seek to indicate how well candidates had been
placed into treatment, had stabilized and were functioning. Because par-
ticipants have different problems related to their mental illnesses, an early
measure would reflect forward progress in bringing participants into
stable settings and more normal life routines. The use of probation as the
principal vehicle for supervision by the court will provide data for mea-
sures of compliance and progress at a later date. At this stage, with the
King County Mental Health Court still adapting and expanding, the most
relevant measures of success have to do with implementation of services
and reaching the intended target population.
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The Anchorage Mental
Health Court

Target Problem and Rationale

A 1997 (Care Systems North) study of the incarcerated population in
Alaska found that about one-third of inmates suffered from serious mental
illness, a rate about twice as high as the estimated national average of 16
percent (Bureau of Justice Statistics, 1999). That group included a large
number of persons with developmental disabilities and organic brain inju-
ries. The study noted that the Alaska Department of Corrections had be-
come the largest provider of institutional mental health services in the
state. Against the background of efforts to address institutional over-
crowding, the challenge facing Corrections to provide services for its men-
tally ill inmates was extraordinary, particularly in Anchorage, one of the
state’s largest population centers.

In 1998 the Criminal Justice Assessment Commission, formed to examine
jail crowding problems in Anchorage, identified the mentally ill and dis-
abled as a special population presenting difficult problems for the jail and
local justice system. One of the recommendations of the Decriminalizing
the Mentally Il Subcommittee was to explore means of identifying men-
tally disabled offenders for diversion away from the justice system into co-
ordinated community treatment services. A special jail-based program to
provide placement in community mental health treatment programs for
inmates, the Jail Alternative Services Pilot Program, was instituted during
July 1998. The subcommittee also recommended development of a mental
health court, referred to as the Court Coordinated Research Project
(CCRP), to address misdemeanor defendants and offenders with mental
disabilities. During the planning stages, the experiences of the Broward
County and King County Mental Health Courts were considered and
adapted to the special problems of the local justice system in Anchorage.
Circuit Court Presiding Judge, the Honorable Elaine Andrews, signhed an
administrative order that officially established the Court Coordinated Re-
sources Project in April 1999 and appointed Judges Stephanie Rhoades and
John Lohff to preside over the “specialty mental health court.”

The two-pronged mental health court initiative went into operation in July
1998. One component, the Jail Alternative Services (JAS) Program, estab-
lished alternative mental health programming in the community for spe-
cially targeted mentally ill inmates. The other, the CCRP, established a
court-centered approach to identifying and treating mentally ill persons in
the criminal caseload in the Anchorage District Court. The mental health
court process is presided over by two District Court judges, the Honorable
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John Lohff, Deputy Presiding District Court Judge, and the Honorable
Stephanie Rhoades.

CCRP was designed to provide an alternative to jail and routine adjudica-
tion of misdemeanor cases for persons with mental disabilities by institut-
ing special procedures that allow trained judges to address and treat
mental illness and create more effective linkages and coordination between
the courts, other justice agencies and mental health resources. Although
the court-based initiative was motivated by the pressing need to address
problems associated with jail overcrowding in Anchorage—hence the spe-
cial Jail Alternative Services Program initiative for persons in custody—
CCRP aims at a broader population. It accepts mentally ill persons in the
misdemeanor population whether or not they are confined. Although
CCRP places some defendants in the JAS Program, it draws upon a large
array of community mental health and other supportive services. While
the aims of the Anchorage District Court’s CCRP initiative to link mentally
ill defendants with community-based mental health services are similar to
those of other mental health courts, the court chose not to call itself a
“mental health court” to avoid the stigma that might be associated with
participation in a court designed to respond to the mentally ill.

Target Population

The jail-based component of the mental health court initiative, the JAS Pro-
gram, began on July 6, 1998 as a pilot project operated by the Alaska De-
partment of Corrections and funded through the Alaska Mental Health
Trust Authority. To be eligible for the JAS Program, defendants must be
confined in the Anchorage jail on misdemeanor charges (punishable by a
statutory maximum of 1 year in jail) and be found to suffer from a major
mental illness with a history of psychosis or an organic brain injury. Prior
records of convictions are anticipated by the mental health court. These re-
strictive criteria ensure that the JAS Program is very selective. It is limited
to 40 participants, 5 of which are to be defendants suffering from organic
brain impairments.

Eligibility criteria for participation in the District Court’s mental health
court program (CCRP) also begin with the limitation that defendants—in
or out of custody—must be charged with misdemeanor offenses and de-
fendants with prior records are not excluded. Beyond these threshold
criteria, CCRP criteria are less restrictive than those that apply to JAS par-
ticipants. Defendants diagnosed with or showing obvious signs of mental
illness, developmental disability, or organic brain syndrome are consid-
ered appropriate candidates for the mental health court program. How-
ever, there is no requirement of a history of psychosis, as in the JAS
Program, and the defendant need not have been in custody, a JAS eligibil-
ity requirement as well. CCRP has not attempted to limit enrollment to a
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Figure 3. Anchorage County Mental Health Court Referral Process
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evaluation.? If the defendant is found to be incompetent by the state medi-
cal staff, the court must hold a hearing at which evidence is presented on
the issue of incompetence.

If the defendant is found, by a preponderance of the evidence, to be incom-
petent, the criminal proceeding will be stayed, and the defendant may be
committed to the hospital for treatment for a period of 90 days. In those
cases, at the end of the 90-day period, a hearing must be held before the
mental health court judge to determine whether competency has been re-
stored. If the defendant is still incompetent, he or she may be returned to
the hospital for treatment for an additional 90-day period. A defendant
who remains incompetent at the expiration of the second treatment period
has the charges dismissed without prejudice; unless they involved force
against a person, the defendant is a danger to others, or there is a substan-
tial possibility that he will regain competence within a reasonable period
of time. If these conditions are met, the defendant’s commitment may be
extended for an additional 6 months. At the end of this period, defendants
whose competency has not been restored will have all charges dismissed
without prejudice.?°

At the first mental health court hearing, in cases when defendants are com-
petent and stable, the judge determines whether the candidate understands
what the mental health court (CCRP or JAS) treatment options involve and
asks whether the defendant wishes to participate. The defendant makes this
decision with the assistance of counsel and the court ensures that the deci-
sion to participate is voluntary. To enter the program, in most cases, the
defendant is required to enter a plea of guilty or no contest to his misde-
meanor charge in exchange for a plea agreement that the sentence will not
involve jail. In rare cases involving very minor offenses and no prior crimi-
nal records, participants enter the mental health court via deferred disposi-
tion, which involves court-ordered conditional release of the defendant to
community treatment prior to adjudication with court monitoring for com-
pliance. Defendants who successfully complete the court program under
these terms may be eligible to have their charges dismissed.

Once the plea has been entered and accepted, a sentencing hearing is
scheduled. Ideally, if an acceptable treatment plan has already been pre-
pared and approved and the participant is already in treatment and in an
acceptable supportive living situation, the sentencing may be held imme-
diately after the plea of guilty is accepted. If the defendant is assigned to
the JAS Program, he will be sentenced and released as soon as the appro-
priate interviews are completed and the treatment plan set up. Due to a

19See Alaska Statutes, Code of Criminal Procedure, Section 12.47.100.
2See Alaska Statutes, Code of Criminal Procedure, Section 12.47.110.
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lack of separate funding available to support treatment services in the
mental health court, CCRP participants may wait longer than JAS candi-
dates before their treatment plan is prepared and approved because they
have to make arrangements for services themselves through their attor-
neys and community mental health services.

Defendants who are in custody remain there until a satisfactory treatment
plan has been approved by the judge, unless a reliable third party who is
acceptable to the judge steps forward to take on the responsibility of pro-
viding supervision in the community during this interim period. When
prospective participants are in jail awaiting approval of their treatment
plans, the court tries to expedite the sentencing hearing so that the defen-
dant can be released as soon as possible. Typically, the adjudicated defen-
dant receives a probationary term with a suspended sentence, with
treatment through CCRP as a condition of probation. Although the proba-
tionary term for a misdemeanor conviction in Alaska can extend up to 10
years, the probation sentence in mental health court is usually between 3
and 5 years. Unlike the few deferred disposition defendants, these defen-
dants are not eligible to have their charges dismissed upon successful pro-
gram completion. Because many would have been subject to jail time in
normal court, the suspended sentence is thought to provide an incentive to
encourage participation in the mental health treatment process.

In the event that a defendant wishes to pursue pretrial issues or motions
before making a decision about entering CCRP, the motions may be heard
before one of the mental health court judges, Rhoades or Lohff, or may be
heard by another judge in the normal district court process. If a defendant
is successful, the charges may be dismissed. A defendant who wishes to
litigate a pretrial issue and loses may still decide to enter the mental health
court treatment process. Defendants who wish to proceed to adjudication,
in the belief that they will be found not guilty, may or may not have their
cases heard before either of the mental health court judges (both judges
also preside over a normal criminal caseload). Mentally ill defendants as-
signed to other criminal judges and found guilty, may or may not be sent
by the trial judge to the mental health court judges for sentencing.

In the event that a defendant qualifies for the selective Jail Alternative
Services Program, the JAS coordinator, who also is the caseworker, is as-
signed to link the defendant to community treatment, to oversee and facili-
tate the treatment process and to report progress and potential violations
to the court. The coordinator/caseworker monitors the defendant to be
certain that their living situation is stable and that the participant is com-
plying with court-ordered conditions of probation. This involves meeting
with the participant on a regular basis; the frequency of the meetings var-
ies from case to case, from twice a week to once every 4 to 6 weeks. A sta-
tus hearing before the judge is scheduled after the defendant’s release,
with additional dates scheduled on an as-needed basis.
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Minor violations of conditions of program participation generally result in
adjustments being made in the participant’s treatment plan to better meet
his needs and to prevent future violations. Participants in the JAS Program
who have difficulty complying with program conditions or who pose
higher risks of violation may be scheduled for regular monthly status hear-
ings at which they are required to explain problems to the judge. If the
defendant appears not to be interested in cooperating after numerous
chances, the caseworker may file an affidavit of noncompliance and peti-
tion to revoke probation. The defendant must then return to the CCRP
court to answer for the noncompliance. As a last resort, the order may be
vacated and the defendant may be sentenced on his original charges, with
credit given for time served should the court determine that jail time is ap-
propriate. Participants who decide that the program is not working for
them have the option to drop out of the program. In such an instance, the
JAS coordinator will recommend to the judge that the JAS order be vacated
and the offender sentenced by the CCRP court.

Mental health court candidates not qualifying for JAS, but qualifying for
treatment through the CCRP program, will be released on probation to fol-
low the court-approved treatment plan as a condition of release. Due to
lack of sufficient resources, CCRP participants are not supervised by a
caseworker. The participant is required to sign a release of information
document that permits the judge and the prosecutor to receive reports
about compliance with program conditions from the mental health facility
or program to which the defendant has been assigned. If violations occur,
the prosecutor will file a petition, and a status hearing will be scheduled.
In addition, compliance is monitored through regularly scheduled review
hearings.

Unfortunately, as of this writing, there is no separate funding available to
hire a court monitor or a caseworker to support the CCRP program. As a
result, the burden of coordinating services falls mainly upon the judge,
who recommends programs for the defendant and his attorney to explore,
but who relies heavily upon the defense attorney for developing suitable
treatment options. In addition, there is no staff person assigned to super-
vise or case manage the participant once he is released on an acceptable
treatment plan. Supervision is accomplished by the monitoring of the pros-
ecuting attorney and the court through regular review hearings.

CCRP participants who violate conditions of their participation in the
treatment process while on probation may be assigned sanctions that
range from counseling by the judge at the hearing and threats of jail time,
to revocation of probation and imposition of portions of the suspended
sentence, to termination from the program and imposition of the full sus-
pended sentence. Judge Rhoades notes that, for lack of compliance with
program conditions, the court will not penalize defendants for participat-
ing in CCRP and not employ sanctions for noncompliance more severe
than the standard sentence would be if the case had been adjudicated
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through the normal misdemeanor court process. When a mentally ill par-
ticipant fails in the CCRP program, and ends up receiving a “normal” sen-
tence and then is rearrested, the new case will be flagged to return to
mental health court. At that time, depending on the seriousness of the new
charge (it must be a misdemeanor) the defendant may be given another
opportunity to enter the treatment services provided by the CCRP pro-
gram. Readmission can occur after careful evaluation by the court team to
determine whether circumstances or attitudes have changed and the candi-
date would be more amenable to treatment this time.

The Treatment Approach in the Anchorage
Mental Health Court
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program. In the courtroom, the prosecutor supports the treatment process,
while considering the implications for public safety. The defense attorney
is also more flexible in mental health court than in traditional misde-
meanor court, allowing direct dialogue between the defendant and the
judge after the fashion of the drug court model. In addition, much more
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a day treatment program on a daily basis. Only the state hospital, with lim-
ited capacity, is available to meet the needs of participants requiring in-
patient treatment services. For JAS mental health court participants, an im-
portant aim is to reduce the level of supervision and structure provided to
the clients over time as their level of independence increases, and to de-
velop strong links to treatment so that treatment will continue after the
probationary period and mental health court involvement.

Very few of the defendants have a place to live when they are placed in the
Anchorage CCRP or JAS Program. Most need assisted living with varied
levels of structure and support to enable them to function appropriately in
the community, ranging from 24-hour staff availability to apartment set-
tings with staff available to look in on them once a day. Chronically ill
and/or personality-disordered defendants or those with ongoing sub-
stance abuse problems are more difficult to place in available programs.
Some programs are reluctant to accept JAS participants because of the risk
they pose to other clients or the potential to be disruptive to the overall
treatment programs. Unfortunately, for such individuals there are few
resources available to provide the living situation and services needed.
Instead, JAS participants are forced to make use of two unsupervised shel-
ters in the Anchorage area; or they are placed on the “hotel plan” under
which they are placed in an inexpensive hotel, and closely monitored by
the caseworker and the staff at the day treatment center they attend. They
are essentially “wrapped” in services that take them through the weekdays
from morning until night, and provided with assisted living as needed for
their day-to-day functioning (preparing meals, buying groceries, managing
money).

Staff views these housing arrangements as less than ideal. Staff have no
control over other potential residents who tend to frequent these living
guarters. Neither the unsupervised shelters nor the inexpensive hotels are
viewed as desirable settings for JAS participants, who require supportive
services. Attempts are made to compensate for the poor housing situations
by providing JAS participants with day treatment services, an aggressive
outreach component, and case managers who check in on them and re-
spond to their needs on a daily basis. A small percentage of JAS clients
have supportive home situations and do not require structured housing.

Day treatment is supplied to the JAS program mainly by the South Central
Counseling Center, which provides substance abuse treatment, training in
social and independent living skills, daily medication dispensing, and vo-
cational training. Each defendant is assigned to a team based upon indi-
vidual treatment needs. Most of the JAS defendants require an intensive
level of treatment accompanied by an aggressive outreach component.
(Staff will go out in the community to look for them if they fail to appear
for group sessions or medication.) The JAS program also contracts with the
South Central Foundation in Anchorage, which works primarily with the
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native Alaskan population. That program provides day treatment pro-
grams as well as cultural links and activities, some outreach, and limited
housing. While most JAS clients require day treatment, at least at first,
some are stable enough, or become stable enough, to be placed in voca-
tional programs or to take on part-time jobs. Unfortunately, only a small
percentage of JAS clients have the ability to ever hold a job.

At least in its initial stages, the JAS program has not been able to draw on
good options for placing dually diagnosed participants in treatment. Sub-
stance abuse is common among the mentally disabled JAS participants,
with an estimated 82 percent having significant substance abuse issues.?*
With only 2 facilities and a combined capacity of 25 beds, this lack of treat-
ment resources is most acutely felt when dealing with clients with person-
ality disorders or who display severe symptoms of mental illness, and who
need, but are unable to function in, the available in-patient programs.
When their criminal histories are also taken into consideration, this type of
participant is not usually eligible for most treatment programs. As a result
they are placed in out-patient MICA groups with regular monitoring and
drug screening, supplemented by day treatment with “aggressive” out-
reach activities. JAS staff believe that this approach is unlikely to address
the treatment needs of the dually diagnosed participants.

JAS clients who have organic brain impairment are placed with agencies
specifically dedicated to addressing their problems, some of which are per-
manent in nature and do not respond to treatment. These agencies provide
services including daily living assistance and maintenance. The clients are
assisted, for example, in getting their food and cooking meals. Daily activi-
ties are structured to meet their levels of functioning. These placements are
intended to be permanent in that the clients can stay there even after the
jurisdiction of the court has ended.

In contrast to the more structured approach of the selective JAS Program
available to some mental health court participants, CCRP participants do
not enter a structured program, staffed and supervised by the court.
Rather, candidates must set up their own treatment plans through their at-
torneys. This task is difficult and time-consuming, and results in different
arrangements for different participants based on the attorney’s ability to
pull together an effective treatment plan, and the defendant’s financial
situation. However, there is no accessible, integrated mental health treat-
ment network for defense attorneys to draw on in designing an appropri-
ate treatment plan for their clients and some attorneys do not have
experience in developing such a plan. As a result, treatment plans for their
mentally disabled clients vary in scope and potential effectiveness, ranging
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from simply attending AA meetings for substance-abusing mentally ill, to
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percent decided to enter the treatment program, however. This low rate of
enrollment initially was apparently due to the large number of eligible de-
fendants who were sentenced or released before they could be assessed for
the program and processed by the JAS coordinator. As of February 2000,
there were 49 participants, of whom 71 percent are male and the average
age is 31. The population is composed mainly of native Alaskans (39 per-
cent), Caucasians (39 percent), and African-Americans (20 percent). Most
have co-occurring substance abuse problems. JAS participants have fairly
extensive prior criminal histories, averaging 7 prior convictions, and al-
most all have a history of psychiatric hospitalization, averaging nearly 10
prior admissions. Early program information suggests that about half of
the JAS participants, like those sentenced in the normal fashion, were rear-
rested for new offenses during the recent 12 months. Of the 49 individuals
who have entered the JAS Program since its inception, 17 individuals have
been rearrested on new misdemeanor charges, and only one has been rear-
rested on a felony charge.
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The San Bernardino
(California) Mental Health
Court

Target Problem and Rationale

In California, as in other places, deinstitutionalization of the mentally ill
from state institutions and the inability of the community-based mental
health system to provide sufficient resources to meet treatment needs has
contributed to more mentally ill persons being found among the homeless,
drug-addicted and criminal justice populations (Whitmer, 1979). San
Bernardino’s Mental Health Court was established to respond to the large
numbers of mentally ill persons found in the local jail population, recently
estimated by corrections officials to account for 12 percent of the inmate
population. At the same time, the Honorable Patrick Morris recognized the
challenges posed for treatment by substance-abusing offenders with men-
tal illness as a co-occurring disorder through his experience presiding over
San Bernardino’s drug court. In 1998, a health and justice system task force
was formed of representatives from the justice system, the mental health
system, and city council to examine the problems of the mentally ill of-
fender. As a result of its recommendations and with initial funding from
the Department of Behavioral Health, the Mental Health Comprehensive
Offender Umbrella for Release and Treatment (MH COURT) began as a pi-
lot program in the San Bernardino Superior Court in January 1999, with
the Supervised Treatment After Release (STAR) Program as its principal
component.

Target Population

The San Bernardino Mental Health Court differs from the other mental
health courts in its admission of defendants charged with nonviolent lower
level felonies, punishable by up to 6 years in prison, as well as defendants
facing misdemeanor charges, punishable by up to 1 year in jail. Some de-
fendants charged with violent offenses may be considered for the program,
on a selective, case-by-case basis, if it is clear from an examination of the
facts that it was not a truly violent incident, despite the seriousness of the
charge, and that the offense was linked to mental illness. Because one of its
aims is to address the jail-based or jail-bound population of mentally ill of-
fenders, all candidates are in custody at the time of their referral to the
Mental Health Court. In addition, the San Bernardino court limits eligibil-
ity for the STAR Program to defendants with previously diagnosed and
persistent mental illness and a history of recidivism that would make jail
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terms likely. Candidates for Mental Health Court must live in the San
Bernardino area and be eligible for SSI benefits or be employed, so some
contribution to the costs of treatment is possible. To date, few participants
have been employed and most have been eligible for SSI benefits because
of their previous diagnoses. Participants who are not receiving benefits at
the time of admission to Mental Health Court are supported in treatment
until their benefits are applied for and received.

San Bernardino Mental Health Court
Procedure

Most potential candidates are identified for the San Bernardino Mental
Health Court while in detention in the West Valley Detention Center by
jail mental health staff, subsequent to arraignment, which must occur
within 48 hours of arrest. (For an overview of the San Bernardino Court
procedure, see Figure 4.) The staff consists of two clinicians with PhDs in
psychology, and one licensed clinical social worker. These clinicians also
function as case managers, who provide supervision for the participants
who are admitted into the program. At that time, they are interviewed and
screened by a mental health clinician who explains the Mental Health
Court program and confirms that the defendant has been diagnosed as
having a history of an Axis | category of mental illness.?? Candidates who
appear eligible for the Mental Health Court sign a waiver permitting infor-
mation to be conveyed to the court relating to the mental illness and indi-
cate they wish to participate in the treatment process. Once candidates
request admission to the program, screening information is passed on to
the probation officer, the prosecutor and the public defender assigned
Mental Health Court duties. The practice of considering only candidates
who have requested admission to the treatment program helps ensure that
resources are focused on persons who will enter the program and engage
in treatment once admitted.

The defendant-candidate will make a first appearance in Mental Health
Court about 2 or 3 weeks after arraignment. The period between referral
(after arraignment) and first hearing in Mental Health Court is used to de-
velop background information about the candidate’s mental health and
criminal history and to stabilize the individual on medication, if necessary.
This is done so that participation is meaningful in the first hearing, and the
candidate can comprehend the proceedings and make an informed accep-
tance of the program conditions. Because the Mental Health Court pur-
posely targets persons who would be spending time in jail upon
conviction, the criminal histories of participants are often significant, al-
though violent prior offenses might preclude participation in the program.
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Figure 4. San Bernardino County Mental Health Court Referral Process
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Admission to the Mental Health Court requires consensus of all members
of the court team. If any member of the team, including the defender, the
prosecutor, the mental health caseworker, or the judge objects, the defen-
dant will not be accepted into the program. The probation officer performs
an intensive interview of the defendant and reviews his prior criminal
record. If the defendant is believed to be appropriate for the program, the
probation officer will complete a pre-sentence investigation and prepare
written terms and conditions that outline specific requirements that the de-
fendant must adhere to for his treatment to be effective. The prosecutor also
checks into the defendant’s criminal history. Crimes of violence are checked
to ascertain their actual circumstances and seriousness. True violent offend-
ers are not eligible for the program. If a consensus is reached and the defen-
dant is approved, the case is listed for Mental Health Court. Prior to the
hearing, the prosecutor and the defense attorney engage in plea negotia-
tions, so that they are prepared to present an agreement to the court at the
defendant’s first appearance, assuming the defendant is competent.

San Bernardino Mental Health Court hearings are held once a week on
Wednesdays. The court team meets to discuss the case prior to the hearing,
as well as any issues that should be addressed in court. As in the other
courts, the first issue addressed in the San Bernardino court is competency.
Felony defendants who are thought to be incompetent are returned to the
jail and the court will order that they be assessed by a licensed psycholo-
gist or a psychiatrist for competency. A hearing on the issue will then be
held. Defendants found to be incompetent are examined by a therapist
from the county Department of Mental Health to determine appropriate
placement. If hospitalization is deemed appropriate, the defendant may
remain in the hospital while steps are taken to restore competency. In fact,
that process may take up to 3 years, or the statutory maximum associated
with the crime charged, whichever is less. In misdemeanor cases, the court
will attempt to avoid hospitalization, which can cost approximately $350
per day. It is more likely that the misdemeanor defendant will be placed in
a public or private treatment facility approved by the Department of Men-
tal Health or in a community-based program, in an attempt to restore com-
petency. The criminal proceedings are suspended pending the restoration
of competency, up to a period not to exceed the statutory maximum.? De-
fendants who are unstable when they enter the jail are generally stabilized
during the 2- to 3-week detention period while being considered for treat-
ment court. Unstable defendants must consent to treatment while in jail in
order to qualify for Mental Health Court, so that while they are housed in
the psychiatric wing, they can be stabilized with therapy and medication.
Most unstable defendants are ultimately denied program admission due to

|
#See the California Codes, Penal Code Sections 1367-1375.5.
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their inability to cope with the highly structured nature of the treatment
program.

Assuming that a defendant is competent, he or she enters a guilty plea as a
condition of entry into the program. The defendant is placed on probation
for a period of 2 years in misdemeanor cases or 3 years in felony cases,
with participation in Mental Health Court treatment ordered as a condi-
tion of probation. Each participant must also sign an individualized treat-
ment contract that specifies the mental health services to be provided, the
frequency of those services (and the required attendance), and any other
activities required of the participant. Upon successful completion of the
program, the plea may be withdrawn, the charges against the defendant
may be dismissed, and the participant may also petition the court to have
the record expunged.

Once the treatment plan has been agreed to, most participants are released
into an augmented board-and-care residential treatment facility. (There are
presently 24 beds allotted to the Mental Health Court program.) The case
managers transport the participant to the facility and then visits the client
several times a week to ensure compliance, providing intensive supervi-
sion to assure that he is attending psychiatric counseling, stabilizing on
medication and abiding by the terms of his probation. Upon request, the
probation officer will intervene if the client becomes disruptive or uncon-
trollable at the facility, and will arrange for transport back to court for a
hearing before the judge. Clients who fail to cooperate or comply with pro-
gram standards, or who otherwise are in violation of probation, will have
sanction recommendations made for them by the mental health clinicians.

A small number of participants may have the family support and stability
to allow them to be supervised from their homes. The case manager will
conduct home visits two times per week, to determine that the living con-
ditions are appropriate, and that clients are not in possession of any illegal
or inappropriate items that would impede their progress in treatment, and
to perform urine analysis testing for illegal substances. When the condi-
tions in the residence are found to be unsuitable, the officer will find new
arrangements for the participant. When a participant is found to be in vio-
lation, the officer will recommend sanctions.

Status hearings are held every 3 to 4 weeks to track the level of compliance
by the participant and to address any problems that may arise. Noncom-
pliance sanctions range from an in-court reprimand from the judge and
loss of privileges, to increased restrictiveness of placement that includes
more meetings with the case manager and more meetings in the 12-step
program, or community service, and even jail time (usually a weekend,

or more for continued violations). The noncompliant participant will also
be reevaluated to ascertain if changes in treatment and/or living arrange-
ments are necessary to aid them in attending to program rules. Serious and
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willful recurring violations may result in program termination and a re-
turn to traditional court. San Bernardino differs from the other early men-
tal health courts in its close adaptation of the drug court model to the
mental health court treatment process, including the use of jail as a sanc-
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Because this type of care is expensive, the number of beds allotted to the
treatment program is limited to 24 beds. As clients progress and become
more stable, they are moved to one of the six regular licensed board-and-
care facilities with which the court has contracted, and finally to basic
room and board or other independent living situations. Only very stable
clients are initially released into a regular, licensed board-and-care facility,
where, in contrast to the augmented-care facilities supportive services, day
treatment and dispensation of medications are not included in facility ser-
vices (and the educational level required for staff is not as high). A small
number of participants may be released directly to their family when fam-
ily support is sufficient to facilitate the treatment process.

San Bernardino Mental Health Court participants generally receive day
treatment from the Pegasus program which was run by Mental Health Sys-
tems, Inc., and tailored to fit the needs of the Mental Health Court. Pegasus
began servicing the Mental Health Court in February 1999. Although Pe-
gasus also takes referrals (of mainly individuals with some form of crimi-
nal justice involvement) from the other courts and agencies, the majority of
its clients are participants in the Mental Health Court.

Defendants attend the day treatment program 5 days per week, from 8:30
a.m. until 1:00 p.m. The services provided include anger management, so-
cialization skills, psychotherapy, medication therapy, and chemical de-
pendency treatment, which includes a “12 + 5” step program specifically
geared toward the dually diagnosed client, as well as drug testing. (Most
San Bernardino Mental Health Court participants also have serious sub-
stance abuse and self-medication problems.) Pegasus also provides
prevocational training, which is meant to prepare participants for educa-
tional or work programs. Participants also receive individual case manage-
ment; regular conferences are held to discuss client needs and progress. The
program will transport participants to scheduled doctor’s appointments.

The day treatment component is intended to last for 1 year, at which point
participants who have made satisfactory progress will be considered for
vocational or educational training, or full- or part-time employment. Par-
ticipants are referred to the state vocational rehabilitation department to
receive training. Court (STAR) participants move from one level of care to
another as a result of recommendations made by clinicians to the judge
and the attorneys at periodic treatment meetings.

The mentally ill offenders grant is being used to fund two new programs:
STAR LITE and SPAN. STAR LITE is an intermediate level treatment pro-
gram designed to cover a similar mentally ill population to the one cov-
ered by STAR, but with Less Intensive Treatment Episodes. It offers services
and case management for defendants who have less need for supervision;
however, these participants will still be on supervised probation and be
subject to specific medication and treatment requirements. They are also
required to meet regularly with their case managers. Review hearings will
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be held approximately every 3 months. SPAN, which stands for San Ber-
nardino Partners for Aftercare Networking, was designed to provide case
management and augmented services to in-custody defendants who had
not been previously diagnosed, but rather were diagnosed with an Axis |
illness in jail,?* and who are not chronic offenders. Lower level services are
offered to these defendants, and only regular board-and-care referrals are
available for homeless participants. SPAN participants may not have pro-
bation terms and conditions relating to taking medications and treatment.
There are no regularly scheduled review hearings required for them.
Rather, they are tracked through brief meetings with a case manager and
a counselor who will check in on them to assure that they are stable.

From the San Bernardino Mental Health Court’s inception in January 1999
through November 16, 1999, 181 referrals were made to the Court. Of
these, 106 were actually evaluated, resulting in the acceptance of 25 partici-
pants and the rejection of 81 candidates. The majority of the rejections
came from the office of the District Attorney. Most of those accepted were
placed in the Pegasus program, with the majority of these housed in aug-
mented board-and-care facilities. Sixty percent of entering participants
were remanded to jail at least once during their treatment period, with 40
percent remanded more than once. Six participants were terminated from
the Mental Health Court program, half due to AWOL status, and half due
to serious or persistent violation of terms and conditions. Nineteen partici-
pants were active in the program as of November 19, 1999.

Success and Failure in the San Bernardino
Mental Health Court

The San Bernardino Mental Health Court accepts participants facing mis-
demeanor or felony charges who have serious mental health problems
based on past history and current diagnosis of Axis | conditions. All
participants plead guilty and are sentenced to probation for 2 or 3 years,
depending on the offense. The STAR Program aims to place mentally ill
offenders in appropriate services and to move them to different and less
intensive levels of care when success is demonstrated in various stages. An
overriding goal is to place participants in treatment programs and to link
them with the appropriate services so that, when their participation is con-
cluded, they continue to make use of these resources, which will assist
them to function normally and not to return to the criminal justice system.
A related goal is to maintain the mentally ill offenders in the community
and to avoid their confinement in the local correctional facility. Partici-
pants who are successful move from intensive services to more indepen-
dent and self-sufficient living situations, complete probation successfully

|
2For an expanded definition of Axis I, please see footnote 10.
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and have their pleas withdrawn, their charges dismissed, and their arrests
expunged. The program’s first graduation is expected to occur in June
2000, when it is anticipated that up to six participants will have success-
fully completed the program.

After entering the Mental Health Court, participants who cannot comply
with the requirements of the treatment process are sanctioned, much as in
Judge Morris’ drug court. They often receive stern lectures and repri-
mands, sometimes resulting in sitting in the jury box during the court pro-
ceedings, possibly being placed in a more restrictive and structured
treatment setting, and, occasionally, being returned to jail until further
plans can be made. Court staff considers the use of the jail appropriate in a
therapeutic not a punitive sense, helping some participants see the conse-
guences of their actions and encouraging them to refocus their efforts. Un-
successful participants may be terminated from the Mental Health Court,
have probation revoked and face serving terms of confinement in jail or a
state prison facility.
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Early Mental Health Court
Initiatives: Common Themes
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including fines that would never be paid and time served for days already
spent in jail.

A very clear aim in each site was to devise an alternative to holding and
treating mentally ill defendants in jail. Although each jail was attentive to
the issues of the mentally ill offender, the jails faced serious crowding
problems and were ill-equipped to provide more than temporary care for
the mentally ill. Resources were too scarce, facilities were inadequate, and
the numbers of inmates were too great. Moreover, each mental health
court strategy was premised on a belief that, in most cases, jail was the last
method that should be employed to address the problems of the mentally
ill offender. Not only were jails generally unable to provide adequate care,
confinement was often a stressful ordeal for the mentally ill, causing crises
and a variety of problems that might otherwise be avoided. The designers
of these mental health court innovations saw the growing problem of the
mentally ill in jails as evidence of the failure of mental health treatment
and other social service systems in the community.

The early courts also share common origins and aims because they draw
on the example and experience of the nation’s first mental health court in
Broward County. Each of the succeeding efforts has considered and
adapted the pioneering Broward County Mental Health Court model in
some fashion. Once established, the early mental health courts have shared
lessons and challenges among themselves and—as communication and ge-
ography would permit—have continued to learn from their different expe-
riences. Moreover, each of the early courts now receives visitors from other
courts interested in addressing the problems of the mentally ill in their jus-
tice systems.

Common Features

The mental health courts we examined share a number of common at-
tributes, some adapted from the earlier models of problem-solving courts,
some unique to the mental health populations they address.

Target Problems and Populations

The early mental health courts focus their efforts on the relatively low-
level mentally ill offender who is found in the criminal justice population.
All of the courts place a primary emphasis on the mentally ill defendant or
offender held in jail, seeking ways to find supportive treatment in the com-
munity as an alternative to confinement. The courts differ slightly in their
criminal justice and mental health eligibility criteria. Each of the courts ac-
cepts misdemeanor defendants but has a varying period of court supervi-
sion. The Broward County Mental Health Court is limited to 1 year of
supervision of participants, the extent of misdemeanor jurisdiction in cases
that are sentenced. (Broward defendants are not on probation during their
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also differ slightly from court to court. In Broward County, candidates
must be diagnosed with an Axis | mental illness,?® have an organic brain
injury or head trauma, or be developmentally disabled. In King County,
misdemeanor candidates must be found to suffer from a significant mental
illness, organic brain impairment, and/or a developmental disability that
is directly or indirectly connected to the crime charged, and for which the
person is in need of treatment and that, unless treated, greatly increases
the probability of future criminal recurrence. The JAS Program in Anchor-
age and the STAR court in San Bernardino have the strictest mental health
criteria. In Anchorage, the JAS Program deals with defendants who have a
major mental illness with a history of psychosis. (Eligibility requirements
for CCRP are less stringent, requiring serious mental illness, developmen-
tal disability or organic impairment, but not psychosis.) The San Bernar-
dino Court requires that participants have been previously diagnosed with
one of the six Axis I illnesses. The defendant must have a documented his-
tory of mental illness to be eligible for treatment through the STAR Pro-
gram. Both of these programs are relatively low volume, having access to a
small number of treatment beds, and both focus on confined defendants
who are seriously mentally ill.

Judge-Centered Court Treatment Process

Each of the mental health courts is built around the main feature of the
problem-solving court strategy pioneered by the Miami Drug Court and
carried over into other substantive areas, such as community courts and
domestic violence courts. Under this approach, the judge sits at the center
of the court treatment process and plays a variety of roles, formal and in-
formal. The judge represents authority and has responsibility for all ac-
tions of both legal- and treatment-related natures to be taken. The judge
presides formally over any legal matters at the entry and completion
stages of the process and may adjudicate cases of participants who opt out
or fail in the program. Perhaps most importantly, the judge plays a hands-
on, therapeutically oriented and directive role at the center of the treat-
ment process. The judge deals with problems, encourages progress and
responds to poor performance by participants. The judge deals and inter-
acts with the participant directly, and assigns rewards and sanctions as
may be appropriate, including selective use of jail or changes in placement
options.

]
ZFor an expanded definition of Axis I, please see footnote 10.
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New Working Relationship Between the Court and
Mental Health Services

The new, multifaceted role of the judge and other courtroom actors is pre-
mised on the development and implementation of a new working relation-
ship between the criminal court and mental health treatment and related
support services. To the mental health court, the presence in criminal jus-
tice (and particularly in jail) of large numbers of mentally ill and disabled
defendants is evidence that, on their own, community mental health ser-
vices have failed to engage citizens in the treatment process. If they were
effective in treating this population, such large numbers would not be in
the criminal justice system. Following the drug court model, the mental
health court redesigns the working relationship between the court and
treatment services, brings the redesigned partnership into the courtroom
and holds it accountable to the judge. The new working relationship is
seen in the special teams of courtroom personnel dedicated to staffing the
mental health courts, including the judge, probation officers, clinical su-
pervisors or coordinators, case managers, defense attorneys, prosecuting
attorneys, jail liaisons and other service providers dealing with the court
participants. The new relationship is reflected in the pre-court case staffing
discussions and the in-court collective problem-solving that assist the
judge in directing appropriate actions in individual cases. The authority
and final decision making responsibility of the judge holds the treatment
process, as well as the participant, accountable and requires continual
communication between members of the mental health court staff.

Special Courtroom Procedures, New Roles for
Courtroom Staff

The special use of the courtroom associated with the early mental health
courts is reminiscent of the drug court conceptualization of the courtroom
as part of the therapeutic environment (a “theatre in the square”)
(Goldkamp, 1994a, 1994b;, Goldkamp et al., 2000; Hora et al., 1999). The
courtroom environment differs in style in each of the settings studied,
ranging from the full and busy meeting room with many consultations go-
ing on in Broward County, to the quieter and slower proceedings in King
County, to the drug-court style of proceedings in San Bernardino. Each of
the courtrooms shares in common the attempt to present a supportive en-
vironment in which participantsa, 19XTDpemence that, hey wec Beeciaknd
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The tempo of proceedings differs markedly from other courts. The mental
health court judge allows time for participants to speak; in some instances,
defendants may ramble and get confused in addressing the court, some-
times causing proceedings to progress slowly. The style of the courtroom
varies as well in the size and nature of the audience, often including
people at various stages of treatment and processing who may be experi-
encing a variety of problems. The mental health court courtroom is intense,
emotional and demanding of all staff, as problems are identified and solu-
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each of the strategies is multiagency and systemwide support in both plan-
ning and operation. This is reflected in the planning task forces producing
the recommendations for the mental health courts and in the collaboration
required in the day-to-day operation of the court and the work of the court
team. In Broward, the Public Defender’s office, State Attorney’s office,
Broward County Sheriff’s Office, community treatment providers, and the
local hospital have supported the development and operation of the men-
tal health court. In King County, the court operates with the support and
cooperation of the Prosecuting Attorney’s office, the Public Defender’s
office, the Probation Department, the King County Jail, and United Behav-
ioral Health, which provides case management. In San Bernardino, partici-
pating agencies include the Department of Behavioral Health, the Public
Defender’s office, the District Attorney’s office, the Probation Department,
and private providers. In Anchorage, the court draws on the cooperation
and support of the Department of Corrections, the Alaska Mental Health
Trust Authority, the Municipal Prosecutor’s office, the Public Defender’s
office, and treatment providers and is seeking to broaden its base of sup-
port and cooperation.

Differences in the Approaches of the Four
Mental Health Courts

Although the four mental health courts we describe share common ele-
ments, they also differ in their adaptation of a problem-solving court
model to their particular systems. These differences include the timing and
method of resolving the underlying criminal charges, the responses to non-
compliance by participants, and the effect of a defense request for a trial.

Stage of Intervention

As the first site to design a special court approach addressing the mentally
ill and disabled in the criminal justice population, the Broward County
Mental Health Court laid the groundwork for the efforts that followed.
One of the features of the Broward court that none of the other sites chose
to adopt was its pre-adjudicatory emphasis. Defendants who choose to en-
ter the Broward program are not required to answer to their charges until
their treatment is completed. Criminal charges are held in abeyance for a
period of up to a year, while the participant’s mental health needs are ad-
dressed. At the conclusion of the treatment period, the defendants’ adjudi-
cation is often withheld, depending on the seriousness of the charges and
their criminal histories. This approach was adopted in Broward County
based upon a therapeutic rationale that the mental health court should be
as nonthreatening and nonpenal as possible. In addition, the Broward
model seeks to divert the mentally ill person from the formal adjudication
process. Other jurisdictions adopted a conviction-based approach, partly
because of prosecutorial preferences and partly because of constraints of
criminal procedure.
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Mental Health Court Versus Normal Trial: Second
Chances?

In each of the jurisdictions, a candidate’s participation in the mental health
court is based on a voluntary decision. The courts differ in their policies
regarding mentally ill defendants who decline to enter mental health court
and choose to have their charges adjudicated instead of either entering
treatment prior to adjudication or pleading guilty and being placed on
probation in the mental health court. In King County, defendants must
waive their rights to a trial in return for admission to the mental health
court treatment process. Defendants who choose to go to trial and are then
found guilty are not accepted back into the mental health court. None of
the other sites has a strict policy against accepting individuals who have
declined the program, chosen adjudication, been convicted and then re-
guested admission to the mental health court. However, admission is far
from ensured and is decided on a case-by-case basis. The San Bernardino,
Anchorage and Seattle Mental Health Courts operate as sentencing courts,
or at least as courts dealing with persons serving sentences but not as trial
courts for practical and philosophical reasons. (They were seeking to con-
centrate resources on mental health treatment.) Thus, they may have little
control over adjudication and sentencing in other courts, should candi-
dates select the normal adjudication route.

Methods of Case Disposition

The four mental health court sites also differed in their methods of resolv-
ing the criminal charges. Successful participants in the Broward Mental
Health Court may, as a result of withheld adjudication or an outright dis-
missal of charges with the consent of the prosecutor, have no conviction on
their records. In King County, there is an increasing likelihood that charges
will be resolved through deferred prosecution or deferred sentence, result-
ing in a dismissal of the charges upon successful program completion. In
Anchorage, however, the requirement of a guilty plea (or of a nolo conten-
dere plea) ensures that a conviction generally results, whether or not the
participant is successful. Withheld adjudication or deferred prosecution
dispositions are only rarely employed in this location. In San Bernardino,
where a plea is also required, successful completion may result in with-
drawal of the plea and dismissal of charges. Because many of the mentally
ill or disabled persons who enter the mental health courts may have fairly
extensive records of prior convictions, the question of whether or not a
conviction is recorded for the current offense may be of little practical sig-
nificance. Defense counsel, especially in King County, have expressed dis-
comfort with the policy requiring conviction and suggested that the guilty
plea requirement might serve as a disincentive to some eligible defendants
wishing to enter treatment.
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Use of Sanctions for Participant Noncompliance

The four mental health courts appear to differ as well in the way they re-
spond to noncompliance by participants in the mental health treatment
process. In designing its approach, each court has recognized the chal-
lenges associated with engaging and maintaining the target populations in
the treatment process. Thus, while each court expects problems with com-
pliance in its client population, they vary in the way they impose sanc-
tions, a basic element of the drug court model adapted by each type of
problem-solving court. Short of termination from the program (with the
attendant legal consequences), one of the most severe sanctions is the im-
position of jail confinement. The use of jail as a sanction seems least com-
mon in the Broward County Mental Health Court and the Anchorage
Mental Health Court, and somewhat more likely in the King County
Court. It is used most common in the San Bernardino Mental Health Court,
which operates most closely to a drug court model.

This difference in the use of sanctions generally, and of jail in particular, is
not explained mainly by judicial philosophy—which likely accounts for
some differences—but may be linked instead to differences in the type of
candidates admitted to the courts. For example, in contrast to its peer
courts, the San Bernardino Mental Health Court focuses on felony defen-
dants as well as misdemeanants and deals with serious substance abuse as
a co-occurring disorder in most of its cases. Differences in target popula-
tions notwithstanding, officials interviewed in the King County and San
Bernardino Mental Health Courts acknowledge that the threat of jail may
serve as an important motivator for candidates considering whether to en-
ter the mental health court and a useful tool for ensuring compliance
among participants.

Emerging Issues

Early Identification of Mental Health Court Candidates

Problem-solving courts of different types share the need to identify their
target population candidates as early in criminal processing as possible.
The original drug court model was premised on the assumption that inter-
vention with addicted offenders should occur shortly after arrest when in-
dividuals may be most open to the possibility to maximize the opportunity
to begin treatment. In domestic violence courts, there is urgency to cor-
rectly assess the risks posed to victims and implement options for treating
or otherwise dealing with the offenders before further harm can occur. To
be effective, mental health courts share that critical need to identify men-
tally ill or disabled candidates at the earliest possible stages of processing
to avoid the damaging experience of arrest and confinement, to intervene
medically to stabilize offenders and then to situate them in an appropriate
placement process.
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Like the other types of courts, however, the mental health court model faces
serious challenges in identifying appropriate candidates early through ap-
propriate and effective screening and evaluation procedures. Collectively,
the early mental health courts employ informal and formal methods for
identifying possible candidates and assessing them in some depth before
detouring them from the normal adjudication process. These methods may
include informal referrals at arrest, arraignment or jail admission of persons
appearing to suffer from mental illness or disabilities. They are followed by
more in-depth clinical interviews at the jail or in court to assess the eligibil-
ity of defendants for the mental health court programs.

Fair, appropriate and effective screening procedures face three principal
challenges: timeliness, accuracy, and confidentiality. Each of the courts has
established procedures that identify mentally ill or disabled candidates as
early as possible in the criminal process to maximize the opportunity to in-
tervene and assist. The need to identify and assess the conditions of candi-
dates quickly potentially conflicts with the need to conduct the thorough
clinical assessment required for a reliable diagnosis on the basis of which
processing in the mental health court can begin. To put it simply, it is hard
to rush such an assessment and still have it be accurate and complete. This
may be particularly true because of the difficulty associated with commu-
nicating with some mentally ill defendants.

Early intervention by the mental health court depends on timely and accu-
rate information about the defendants’ criminal justice and mental health
backgrounds. However, the goal of early intervention and prompt treat-
ment conflicts in part with the need for confidentiality and for consent by
the defendants to share the mental health information with the court staff.
Devising workable procedures that both enhance early intervention and
enrollment of mentally ill offenders in the mental health courts and respect
confidentiality pertaining to sensitive personal information represents one
of the difficult challenges facing the mental health court approach.

Voluntariness

Some observers see special courts as vehicles for “coerced treatment,” a

term with favorable and unfavorable connotations. The favorable use of

the term suggests that the judicial role and application of sanctions and re-

wards contribute a valuable tool for keeping participants in treatment and

increasing the chances of successful outcomes (Anbullja(i23 a)Tj0 -1.1r coiotentially con
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example, when substance abuse treatment professionals might stress toler-
ance for relapse and erratic performance (or a positive drug test) by drug
abusers as part of the therapeutic process, criminal courts might normally
be inclined to revoke conditional release (probation) and impose sanctions.
While the criminal process may need to proceed expeditiously to adjudi-
cate criminal charges, mental health professionals require sufficient time to
diagnose the mentally ill defendant’s condition, take immediate steps to
stabilize the defendant and then to place the defendant in appropriate sup-
portive services so that treatment could then proceed. From the perspec-
tive of mental health treatment, potentially the worst experience for many
mentally ill persons would be arrest, jail and formal proceedings in the
criminal court. In short, these conflicts in method, aims, values and style
pose a particular challenge in the emerging mental health court initiatives
to produce a hybrid model that attends to the basic requirements of each.

Defining Success

Favorable progress in the drug court treatment process is measured by
completion of successive phases of treatment by participants on their way
to graduation. In the drug court instance, requirements for graduation
were clearly specified and typically included minimum periods of testing
negatively for drugs of abuse, completion of all treatment activities, pay-
ment of fees, etc. Drug court participants therefore were able to chart their
progress against clear expectations and rules for completion of the pro-
gram. When applying this kind of fram