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four times as likely.° Cognitive disabilitiess—such as Down syndrome, autism,
dementia, intellectual disabilities, and learning disorders—are among the most
commonly reported: Prison inmates are four times as likely and jail inmates more
than six times as likely to report a cognitive disability than the general popula-
tion.” People with mental health conditions comprise a large proportion of those
behind bars, aswell. e Bureau of Justice Statistics reports that fully 1 in 5 prison
inmates have a serious mental illness.®
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Mass incarceration of people with disabilities is unjust, unethical, and cruel. But it
is also penny-wise and pound-foolish, as community-based treatment and preven-
tion services cost far less than housing an individual behind bars. According to a
2014 study of Los Angeles County, the average cost of jailing an individual with
serious mental illness exceeds $48,500 per year. By comparison, the price tag for
providing Assertive Community Treatment, or ACT, and supportive housing—
one of the most intensive, comprehensive, and successful intervention models in
use today—amounts to less than $20,500 annually, just two-  hs the cost of jail.°

In addition to facing disproportionate rates of incarceration, people with disabili-
ties are also especially likely to be the victims of police violence. Freddie Gray, Eric
Garner, Kristiana Coignard, and Robert Ethan Saylor were all individuals with dis-
abilities whose tragic stories of being killed at the hands of police 0  cers garnered
signi cant recent national mediaa ention. ey are but four high-pro le exam-
ples of a widespread, commonplace occurrence. While data on police-involved
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killings are extremely limited, one study by the Ruderman Family Foundation
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with disabilities will require meaningful investment in the nation’s social service
and mental health treatment infrastructure to ensure availability and funding
for community-based alternatives, so that jails and prisons are no longer forced
to serve as social service providers of last resort. But bringing about this change
will also require including disability as a key part of the bipartisan conversation
on criminal justice reform taking place in Congress, as well as in states and cities
across the United States.

is report highlights steps policymakers can take to combat inappropriate and
unjust incarceration and crimina(t)14(e1u9)14t-(a)13(t)sv(d3(s )] TJo)5( )] TIJ-24(ith d)-2.9(i)-8(s)3(a) 7(b)-4(i)-12(
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Policing

Law enforcement o cials 0 en serve as the entry point to the justice system for
people with disabilities. Due to the nationwide, decades-long disinvestment in
community mental health resources, police in many cases serve as de facto rst
responders to mental health calls.*® Between 7 percent and 10 percent of all police
interactions involve individuals with mental health conditions—and in larger
police departments, 0 cers report an average of six encounters per month with
people in psychiatric distress.'

In a practice referred to as mercy booking, police commonly arrest individuals
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Failure to provide accommaodations can result
in jailing of innocent individuals
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e interplay of disability with race, poverty, sexual orientation, and gender
identity further complicates the link between disability and the criminal justice
system. ereisa disproportionate incidence of intellectual and developmental
disabilities among low-income racial and ethnic minority populations, which have
higher rates of police involvement in their neighborhoods than higher-income
neighborhoods.” In 2015, black men between the ages 15 and 34 were nine times
more likely than Americans of other races to be killed by police o cers.® And a
2014 report found that 73 percent of LGBT people and people living with HIV had
had in-person contact with the police in the past ve years. Of those individuals, 40
percent reported verbal, physical, or sexual assault or hostility from o cers.3
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Strategies to prevent people with disabilities from entering the criminal justice system
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Courts

e Americans with Disabilities Act prohibits discrimination on the basis of dis-
ability and mandates that individuals with disabilities must be provided an equal
opportunity to participate in American life.* Title |1 of the law applies to public
entities such as state and local governments, as well as the programs and services
they o er—including court services and court proceedings.*

Notably, the law createsana rmative duty on the part of government entities to
provide accommodations where needed, as long as they are “reasonable” and do
not amount to a “fundamental alteration” of the program.*® For example, courts
must provide reasonable accommaodations for individuals who are deaf or hard

of hearing or who have other communication disabilities, including “furnish[ing]
appropriate auxiliary aids and services where necessary ... to ensure that commu-
nications with applicants, participants, and members of the public are ase ective
as communications with others.*

Nonetheless, a lack of accessibility and a failure to provide needed accommoda-
tions are widespread throughout the nation’s courts. Each year, the National
Center for Access to Justice creates the Justice Index, a 50-state compendium

of litigants’ access to the courts, analyzing where barriers exist, including for
individuals with disabilities.*” According to the 2016 Justice Index, less than 30
percent of court systems even list mental disability on their websites as a basis for
providing needed accommodations. Just two states—Qregon and Washington—
provide for appointment of legal counsel to litigants with disabilities as a form

of reasonable accommaodation.*® Only seven states have a designated court
employee with mental health training who serves as a contact person for requests
for needed accommaodations. Several states do not require that service animals
be permi ed in courthouses.”® And courts in a handful of states are permi ed to
charge individuals who are deaf or hard of hearing for their own sign language
interpreter, in violation of federal law.
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As the advocacy organization Helping Educate to Advance the Rights of the

Deaf, or HEARD, has documented, defendants who are deaf or hard of hearing
routinely are deprived of interpreters for a orney consultations and even formal
court proceedings, leaving them unable to understand or participate in their own
cases and susceptible to wrongful arrests and convictions. For example, Christine
Stein, a deaf resident of Jamestown, North Dakota, was arrested a er calling 911
through a video relay system that uses sign language interpreters. She had called
911 seeking help with a suicidal man who was in her apartment. Unable to under-
stand what she was telling them, law enforcement then arrested Stein on suspicion
of having harmed the man. According to a lawsuit against the Jamestown police
department and courts, Stein was denied a sign language interpreter not only dur-
ing police questioning and booking, but also when she was brought before a judge
for court proceedings. e charges were ultimately dropped a er she was able to
meet with an interpreter two days before she was scheduled to return to court.*

Lack of understanding of how to appropriately work with and ensure appropriate
accommodations for people with disabilities can also result in inadequate access
to legal representation. Severe underfunding for the nation’s public defense
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Jails and prisons

Safe, appropriate, and accessible facilities and programming are critical to ensure
that while behind bars, the needs of prison and jail inmates with disabilities are
met—and to facilitate successful reentry upon release.

Prison and jail inmates with disabilities are entitled to reasonable accommoda-
tions as well as equal access to programs, services, and activities under the ADA
and Section 504 of the Rehabilitation Act.>® Nonetheless, as documented in a
recent report by the Amplifying Voices of Inmates with Disabilities Prison Project,
or AVID, failure to ensure accessibility and/or provide needed accommodations is
widespread in correctional facilities across the United States.> e report high-
lights one example a er another of inmates being denied access to needed medica-
tions, prosthetic limbs, and hearing aids; individuals with cognitive impairments
unable to access medical treatment because they were unable to 1l out request
forms; inmates who are deaf or hard of hearing missing medication delivery
because of lack of accommodations; inmates who have sustained injuries due to
lack of accessible toilets and showers; and more.5®

Furthermore, poor conditions ranging from lack of access to health care to inad-
equate nutrition create an environment in which existing physical and mental
health conditions can be exacerbated—and even developed where they did not
previously exist. According to a 2009 study published in the American Journal of
Public Health, of those behind bars with chronic medical issues, fully 68 percent
of local jail inmates, 20 percent of state prison inmates, and 14 percent of federal
prison inmates fail to receive a medical exam while behind bars.%

Inadequate nutrition is a widespread problem in prisons and jails across the
Unites States. According to an investigation launched by human rightsa orneysin
2014, inmates at the Gordon County Jail in Calhoun, Georgia, were literally starv-
ing, with some reduced to licking syrup packets and even eating toothpaste and
toilet paper because the two meals served each day were severely inadequate. A
lawsuit led on behalf of inmates at New York’s Montgomery County Jail reported
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thatinsu cient portions spurred violence among inmates, and that one inmate
could no longer tinto his prosthetic leg because he had lost so much weight.%
Inadequate nutrition not only risks worsening existing health conditions, it can
lead to poor health in previously healthy individuals. For inmates who require
special diets due to health conditions, lack of access to appropriate nutrition can
be especially harmful.

Prison and jail inmates with disabilities are also at special risk for mistreatment

by guards and other correctional employees, and abuse at the hands of their fel-

low inmates. A 2015 report by Human Rights Watch documents an epidemic of
“unnecessary, excessive, and even malicious force” in U.S. prisons and jails, targeting
prisoners with mental health conditions. e report describes an array of horri ¢
tactics including the use of chemical sprays and electric stun devices, the strapping
of inmates to chairs and beds for days at a time, and physical violence resulting in
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Post-booking diversion to remove individuals
with mental health conditions from jail
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Reentry

When individuals are released from prisons and jails, they frequently are sent back
into the community with a few dollars in their pocket, a bus ticket, and two to

three days’ worth of needed medications.®* Many have no housing to return to, and
because they have a criminal record they face an uphill ba le nding steady employ-
ment. Combine that record with disability, and returning citizens with disabilities
can nd themselves doubly at risk of discrimination when it comes to accessing the
building blocks of economic stability necessary to achieve successful reentry.

Despite tremendous progress enshrined in the Americans with Disabilities Act and
other landmark civil rights laws, many people with disabilities continue to face seri-
ous barriers to basics such as employment and housing. Workers with disabilities
face unemployment rates nearly three times the national average, with 12.1 percent
out of work in June 2016 compared with 4.8 percent of their counterparts without
disabilities.t* ey also face a steep pay gap, with disabled workers earning just 63
cents on average for every dollar paid to workers without disabilities.®

Add a criminal record into the mix, and steady employment can be even further out
of reach. Today, nearly 9 in 10 employers use criminal background checks in hiring,
and a substantial body of research documents that having even a minor criminal
record—including misdemeanors and arrests that did not lead to conviction—can
serve as a powerful hiring disincentive.®* As a result, fully 60 percent of formerly
incarcerated people remain without a job one year a er they are released.®

People with disabilities can also face great challenges in securing a ordable, acces-
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Supporting reentry for people with disabilities
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Recommendations
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homeless individuals, many of whom live with mental health conditions and/

or other disabilities. Similarly, so-called quality-of-life police sweeps hit the same
populations.  ese policies are not only unduly harsh, they also play a large role in
funneling people with disabilities into jails and prisons.

Establish an Office of Disability within the U.S. Department
of Justice and a Federal Interagency Council on Criminal
Justice and Disability

A special funding stream and designated division within the U.S. Department of
Justice—analogous to the O ce on Violence Against Women and the O ce of
Community Oriented Policing Services—should be established to help states
and localities take steps to comply with the ADA and to implement policies and
practices that prevent people with disabilities from entering the justice system,
ensure accessibility of court systems, improve conditions and accessibility
behind bars, and smooth reentry.

Additionally, a cabinet-level Federal Interagency Council on Criminal Justice and
Disability, convened by the A orney General, should be created to coordinate and
advance policies to reduce incarceration and improve treatment of people with dis-
abilities in the criminal justice system. e Federal Interagency Reentry Council,
established in 2011 by A orney General Eric Holder and made permanent earlier
this year, 0 ers a model.** Housed at the Department of Justice, the Reentry
Council brought 20 federal agencies together to coordinate and advance e ective
reentry policies, demonstrating the e ectiveness of an interagency approach.

Improve police practices and expand training

Interactions with police 0 en serve as the entry point into the criminal justice
system for people with disabilities. e following are steps that states and localities
can take to improve police practices and stem the ow of people with disabilities
into the justice system:

* Require annual training for all law enforcement personnel—not just police
o cers—delivered where possible by people with disabilities and/or disability
service providers. Training should be cross-disability—not just mental health-
related—and informed by data on the incidence of certain types of disabilities
within a city or precinct
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* Establish Crisis Intervention Training programs, and encourage and facilitate
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* Designated ADA coordinators at each facility to handle requests for accommo-
dations and to ensure accessibility of all physical spaces and programming

* Independent ombudspeople to hear grievances and address complaints
* Comprehensive health care—including mental health care—for all inmates,
both for existing conditions and to prevent inmates from developing new health

problems or disabilities while behind bars

* Improved access to communications accommodations for inmates who are
deaf or hard of hearing or have communication disabilities—both for everyday
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* Provision of discharge planning well in advance of release, that takes disability
and health needs into account

* Suspension, instead of termination, of inmates’ Medicaid bene tsin order to
reduce interruptions in health coverage

* Leverage of the pre-release application model for health care and nutrition
assistance, and the SOAR model for Social Security disability bene ts, to ensure
access to needed supports prior to release

* Implementation of continuity of care policies to ensure that individuals are
released with enough medication to get by until they are able to see a doctor
post-release

* Physical and programmatic accessibility at halfway houses, job training pro-
grams, and other community-based reentry services

* Revision of HUD's de nition of homelessness to expand access to supportive
housing for individuals leaving residential treatment facilities

* Reauthorization of and increased funding for the Second Chance Act, awarding
additional points to providers that include a disability lens across their services
and requiring that Second Chance grantees receive annual training on their
obligations and best practices for working with people with disabilities

* Increased resources for civil legal services, which plays a vital role in removing
barriers to employment, housing, and public assistance, supporting reentry

* Enactment of policies that give returning citizens a fair shot at employment, hous-
ing, education and training, and other basic building blocks of economic stability%’

Improve data collection

Data collection is critical for prevention, monitoring, enforcement, and policy
development. Increased data collection should target:

* Police encounters with people with disabilities, as well as the circumstances
leading up to these encounters
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* Police-involved shootings and deaths, including the presence of a disability
* Disabilities acquired by individuals while in custody

* Requests as well as provision, denial, or removal of reasonable accommodations
at the time of individuals’ arrest or at any point while in custody

* e Obama administration’s recently established Data-Driven Justice
Initiative—a bipartisan e ort bringing together 67 state and local governments
to divert individuals with mental health conditions away from the criminal jus-
tice system—o ers an example of how data can be leveraged to drive reform.'%
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Conclusion

In the wake of the deinstitutionalization movement, prisons and jails have taken
the place of institutional facilities as the modern-day warehouses for Americans
with disabilities. Seventeen yearsa er the Supreme Court declared unjusti-

ed segregation of people with disabilities in institutional se ings to be unlaw-
ful discrimination in violation of the Americans with Disabilities Act, it is long
past time that the mass incarceration of people with disabilities came to an end.
What's more, diverting people with disabilities away from the criminal justice
system and into community-based services is not just the right thing to do, it is
the smart thing to do, as community-based treatment and prevention services cost
far less than pu ing and keeping a person behind bars. Bipartisan momentum
around criminal justice reform continues to grow in Congress and in states and
cities across the United States. Now is the time for policymakers at all levels to
put in place policies and practices that break the link between mass incarceration
and disability and ensure the appropriate treatment of people with disabilities
throughout the criminal justice system.
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The Bureau of Justice Statistics used data from the
2011-2012 National Inmate Survey and the 2012
American Communities Survey to compare the
incarcerated population with the nonincarcerated,
noninstitutionalized general population. In order to
ensure an apples-to-apples comparison, because the
demographic characteristics of the general population
are much di erent from those of the prison and jail
population, the study’s authors standardized the gen-
eral population to the inmate population based on sex,
age, race, and Hispanic origin. As the authors explain:
“The standardized general population estimates for
disabilities can be interpreted as the estimate of dis-
abilities among the general population, if the general
population had the same sex, age, race, and Hispanic
origin distribution as the prison and jail populations”
Jennifer Bronson, Laura M. Maruschak, and Marcus
Berzofsky, “Disabilities Among Prison and Jail Inmates,
2011-2012" (Washington: Bureau of Justice Statistics,
2015), available at http://www.bjs.gov/content/pub/
pdf/dpjil112.pdf. Note: The statistics in this report are
based on self-report survey data, which carry obvious
limitations especially with respect to individuals with
mental health conditions, cognitive disabilities, etc.

]

Ibid. Note: In this report, the Bureau of Justice Statistics
uses the term “cognitive disabilities” to describe condi-
tions“a ecting di erent types of mental tasks, such as
problem solving, reading comprehension, attention,
and remembering” The authors note that cognitive dis-
abilities are distinct from mental disorders, highlighting
schizophrenia, depression, and anxiety disorders as
examples of the latter.
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